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Congregation of Divine Providence
ommfmm Justice
St Ansie Drive ey 1
Melbourne, KY 41059 FRECD W61 ¢ AR
Augnst 14, 2003
John Porven
U8, EPA (3ES30)
1650 Arch Street
Philadelphia, PA 19103
Dear Mr. Forren:

1 oppose mountaintop remaval and valley fills and any change in the buffer zone e, 1 am ‘ 1-9
very corcerned and, yes; angry, that the federal govemment ignored its own studies when kit

it proposed wenkening, rather than strengthening, protections for people and for the asea

in which they live: It seems that the ordinary citizens of this country tio longer count! ' 1"10

Big business -- in this case - the coal companies have priority. 1s this what our counitry is
coming to?

‘Whereas, 724 miles of streams across the Centmal Appalachian region were butied by valley
Fills between {085 and 2001 and ansthier 1200 miles of strearns have already besn impacted | 3= 7=2
by valley fillg;

Wm,mawmmﬁéﬁmﬁmﬁMymmlﬁaMmmswowwﬂeyls 5.2
fills kitling aquatic lifs forms there; T

Whereas, a total of 2,200 square miles of Appalachian fiorests will be eliminated by 2012 by ' 74_5._2
targe-scale minihg aperations; :

Whereas without #dditional environment restrictions, mountaifitop removal mining will

destray an additional 600 square miles of land and 1000 miles of streams in the next docade;
Hovw can this shameful report be ignored?

Three aftarpatives are inciuded in the EIS repoit. § reject alf of these. None of these will ]_5
protect ouir water of olr comuumities.

For justice,
Catherine M. Holtkamp
Courdinator - Office of Peace and Justice

706 Wall St, Suite 200 Knoxville, Terossee 37902
office865/522:7007 - fax: B6S/329-2422 websifer www.lcwn.org

January 8, 2004

Mr. John Forren
U.S.EPA (BEA3D)
1650 Arch Street
Philadelphia, PA 19103

Dear Mr. Forren:

The Tennessee Cléan Water Network (TCWN) appreciates the opportuity to submit the following
comments-on the draft programmatic Environmental Impact Statement (BI8) on mountaintop removal
coal mining. TCWN Is a statewide, nonprofit organization dedicated solely to protecting, restoring, and
enhancing Tennessee’s waters and the communities that depend on them.

TCWN is opposed to any changes that would weaken the Taws and regulations that protect our rivers and
streamss from the effects of mountainfop-mining and valley fills. Asa result, we are opposed io-cach of 1 - 1 0
the alternatives evaluated in the May 29, 2003 draft EIS.

Mountaintop removal mining is & highly destructive practice where entire monntainiops are blasted away
1o reach thin seams of coal uaderteith, dnd millions of tons of rock and soil are dumped into adjacent
valleys. The practice destroys forests, 1eaves 4 barrén landscape. and buries the headwaters of rivers.
which are essential to maintaining healthy, dynamic river systems. Headwater streams provide crucial
tinkages between upstream watersheds and tributaries and downistream rivers and lakes. The natural
processes that occur in-intact headwater streams affect the quantity and quality of water and the liming of
water availabitity in rivers, lakes, aid groundwater, These processes. whichi are integral to-functioning
ecosysiems, are also crucial to human well-being. The upper reaches of stzam networks die important for
purifying witer, storing water, recharging groundwates. and reducing the intensity and froquency of I __9
fioding.

The dralt EIS contains indisputable evid of the and jrreversible environmental harm
caused by mountaintop mining. The administration’s own sfudies have detailed the devastation,
including:
- over 1200 miles of streams have been damaged or destroyed by mountaintnp removal
- direet impacts w streams would be greatly lessened by reducing the size of the valley fills where
mining wasles are dumped ofi top of stréams
the totat of past, present and estimated future forest losses is 1.4 million acres

Prosecs ing, and Enhancing Teanessi’s Wareys and the Communities that Depend on Thea
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Mary Hufford, University of Pennsylvania

- even if hardwood forests can be reestablished in mined areas, which is unproven and unlikely, there
will be a drastically different ecasyster from pre-mining forest conditions for generations, i not
thousands of years

«  without new limits on mountaintop removal, an additional 350 square miles of mountains, sireams,
and forests will be Dattened and destroyed by mountaintop removal mining.

Other agency studies also show that mountaintop mining contributes to flooding disasters in mountain

communities.

Unfortunaiely, cach of the alternatives in the draft EIS ignores the findings of these studies and the very
purpose of the RIS - to find ways to minimize, to the maximuom extent practical, the environmental
consequences of mountaintop mining. The draft EIS does not examine a single alternative that would
reduce these impacts. The drafl EIS proposes no restrictions on the size of vatley fills that bury streams,
no limits on the nuiber of acees of forest that can be destroyed, no protections for imperiled wildlife, and
no safeguards for the communities of people that depend on the region's natural resources for themselves
and future penerations.

The "preferred alternative” would clearly increase the damage from mountaintop mining by eliminating
the Surface Mining Control and Réclamation Act's buffer zone rule that prohibits mining activities that
disturb any arca within 100 feet of larger streams, eliminating the current limit on using nationwide
permits to approve valley fills in West Virginda that are larger than 250 acres, and giving the Office of
Surface Mining a significant now role in Clean Water Act permitting for mountaifitop mining (a role it
does not have under current law).

Our environmental faws require, and the citizens of the region deserve, a full evaluation of ways to reduce
the unacceptable impacts of mountaintop mining. TCWN urges EPA to abandon the "preferred
alternative” and (o reevatuate a full range of options that will minimize the enormous environmental and
economic damage caused by smountaintop mining and valley fills.

Thank you {or your consideration.

Sincerely.

Renée Victoria Hoyos
tixecutive Director

Proiecling, Restering, whd Eahancing Tennessee's Waters and the Commusities that Depend on Them
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Penn

Arts & Sciences BEC'D Jay 0 72k

Center for Folkiore and Ethnography

Graduate Program in Folkiore and Folidife

391 Logan Hall

249 South 36th Street

Philadelpbia, PA 19104-6304

Tel 215.898.7352 Fax 215.573.2231 December 28, 2003
s

John Forren
U.5. EPA (3EA30)
1650 Arch Street
Philadelphia, PA 19103
Dear Mr. Forren:
1 want to thank you and the members of the HIS steering committee for the
opportunity to comment on the Draft Programmatic Environmental Impact Statement on_

Mountaintop Mining/Valley Fills in Appalachia, and for ding the review period

until January 6, 2004. My comments are based on more than 2 decade of ethnographic
and historical research which [ have conducted with communities in the southern West
Vizginia coalfiekds. What I have seen of mountaintop removal and valley fill mining in
the course of this research fills me with consternation on many fronts, but in this letter I
want to focus on eritical cultural concerns raised by the draft EIS, since that is where my
professional expertise lies. To contexualize ty comments on particular points in the
draﬁE’l.S,Iwanttobeginbytlaﬁfyingwhatisatmke Itucally in the mad of

stream buffer zones.
Stream Buffer Zones as Cultural Commons
Protected by U.S. law as the property of the citizens of the United States, the

headwaters in the mountains form a part of the commons that unites us as citizens. The

1963-2003 Celebrating Forty Years of Folklore and Folklife at the
UNIVERSITY of PENNSYLVANIA
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eommons of air and water circulate through all of us, and through food so do the
commons of soil and biodiversity. It is a matter of public health to safeguard these public
goods. But just as criticaily, these material goods anchor and unite us coflectively as
citizens with & stake in these goods, not just as consumers of coal. At the national level,
these streatns ground and strengthen us as a polity. At the local level, the headwaters are
inttegral to the historical and cultural landscapes that nity life. Asa
democratic polity it is in our best interest to sustain the resources that strengthen local

presence in the national public spheve.

To appreciate just one of the ways in which headwaters uniquely form local
cultural resources, consider the names for these headwaters, Nearly every wrinkle in the
mountsins bears a local name, which serves as a reminder of genealogical, historicat, and
ecological processes: Walnut Hollow, Mill Hollow, Schoothouse Hollow, Sugar Camp
Hollow, Seng Branch, Bear Hollow, Dickens Hollow, and so forth. These nanes, which
are household words in local conversations, situate people as citizens of the mountains
who rely on the headwaters for a variety of services, which I'll consider below.
Fostering shared identity, these public goods, the headwaters, are cultural resources, and
they are also civic resources. They represent g fous of human in making

the mountains a place to live and work, and this investment needs to be weighed against
the investment that cosl compauies have made, without benefit of public debate, in giant
machinery that is ill-fitted to mountain ecologies.

10-2-5

Defining Cultural Resources

In this regard, I would argue for expanding the definition of cultural resources in
your glossary. Cultural resources are those which nurture collective identity, serving as
touchstones to a shared history and a continually emerging sense of shared destiny.
Cultural resources provide communities with a sease of continuity despite ongoing
ruptures (including natural death, ic erisis, war,
provide communities with the visibility they need to represent themselves in larger

| disaster), and they

political bodies. In this vein, mountains serve as cultural resources for citizens living in
the mountains, since mountains form the medium through which communities develop a
shared identity (henoe the state’s motto: “Mountaineers are always free.”). Another word
for such a public good is “commons.” Participants in the commons share understandings
of the importance of the public goods of streams 2nd biodiversity and their relationship to
mmmwmydmwmm@mm cotnpanies defend their
right to destroy these goods over the rights of their neighbors to enjoy the economic and
cultural benefits provided by these goods. These land and mineral companies have placed
themselves and their coal beyond the reach of the public commons for the purpose of
controiling the enclosure they have created around coal. Because the enclosure of coal
and the comons of the mountains occupy the same physical space, and because both are
arguably of value to the public good, safeguarding the stream buffer zone is 2 critical
cultural and political issue; the stream buffer zone anchors the citizens of the United
States within the enclosures of coal. The stream buffer zone is the commons that the

10-2-5
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citizens of the United States are being asked to allow industry to privatize in the draft
EIS.

The Gulf between Description of Res and Alternatives in the Draft EIS

Aithough in the descriptive portions of the EIS you begin to address what is
culturally and ecologically at stake with this buffer zone, you do not provide an
alternative that safeguards the headwaters., You describe the mixed mesophytic forest and
the cove hardwoods as world class resources, you register the extrgordinary &iv«sity of
invertebrates and amphibians, and you explicitly express amazement at the diversity of
birds. But while you begin to address what is culturally significant, you have not put it
together in 4 way that clarifies the true cost of the loss of these public goods in relation to
the very short term gains of mountaintop raining. You do make it clear that the forest and
its species thrive on the cove and valley topography that ‘ intop mining will destroy

and replace with landform complexes. ‘You make it clear that this loss is irreversible and
that it will have profound cultural impacts. But you have not specified mﬂwakemaﬂves
& foture that involves sustaining mountains and culture together. You have not articulated
a process for any kind of alternative development, as such altematives are prescribed in

the Nationa! Eavironmental Policy Act (NEPA),

Cultural Implications of the Language of the Draft EIS

Language, a cultural resource, is a powerfil ool for shaping reality. When, for example,
you spesk in the EIS of “the mountaintop mining region,” you appear to favor industry
by conceding the region to them. With that in mind, I want to question other uses of

language in the Draft BIS, which ultimately support the goals of the coal industry over -
other options which are supposed to be under consideration. The glossary exemplifies

1-13

10-2-5

my point. Most of the terms in the glossary support the impression that Central
Appalachia is the mountaintop mining region, not, for instance, the ginseng region or the
mixed mesophytic region, which would be equally valid designations. In its favor, the
glossary does give us a sense of the components of the “land form complexes” that the
coal industry proposes to install on the Central Appalachian plateaus. These landform
complexes will be created through processes like “backfilling,” “boxcutting,” “cagt
blasting,” and “wing dumping.” Using “dozers,” “draglines,” “front-end loaders,”
“Bydraulic excavators,” “hydroseeders,” “panscrapers,” and “dump equipment” the cost
industry will create “blasket drains,” “core drains” (gka “flumes™), “center ditches,”
“benches,” “fill structures”, “commercial woodland,” “groin ditches,” “perimeter
ditches,” “sedimentation ponds,” “support areas” and “development areas.” In the
process they will have to deal with "bu!kmg factors™ “fugitive dust,” “probable
hydrologic consequences.” And so forth.

What the glossary does not do, and should do, is provide us with a full sense of

the alternative which motivates so much resistance to mountaintop removal. There area
few terms that offer us a glimpse of the commons beyond coal - such as “acquifer,”
“biological diversity,” “cultural landscape,” “headwaters,” and “waters of the United
States.” But the inclusion of landscape features crucial to mountain life, and valnerable to
moumahmpnﬂnﬁg,wmﬂdhebmdiacﬂemmeﬁxﬁythemmhgmm and social
cosis of this form of mining. Such terms might include landscape features at risk (i.e.
“knob,” “gap,” “crossing,” “swale,” “cove,” “drain,” “bear wallow,” “side hollow,”
“main hollow,” “rich beach,” “newground,” “poplar flats,” “check dam”) s well as
ecologicel conc d in the vocabulary of the local commons (“den tres,” “bee

{4 14 4
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tree,” “betry patch,” “ramp patch™). The uses of these terms in éveryday life in the
mountains may not be farniliar to many readers, and would therefore be important to
include. More terms and some definitions can be found on the USGS website, as well as
on the Tending the Commons website:
bisa/mentorv loc. gov/ammen/emnshtmiiman bl by clicking on such feeturos as they
have been mapped at the headwaters of the Big Coal River.
The Idees of Development, Productivity, and Tradition in the Draft EIS

In sddition to these landscape terms, there are three other terms that appear
throughout the draft EIS that I would like to address: “developrent,” “productivity,” and
“non-traditional forest products.” Since you do not define “development” in the glossary,
T would like to suggest a definition drawn from Jane Jacobs’ The Nature of Economies:
development means “differentiation emerging from generality.” Having differentinted to
the point that, as you observe, 2 number of headwaters boast endemic species of

inverteb; the central Appalachian pl would seem to be one of the most highly
developed regions in the plaset’s temperate zone, In this view, mountaintop removal
represents a profound form of undevelopment. In contrast to the standardization imposed
by mountaintop removal mining, the level of development achieved through evolutionary
differentiation tekes specific forms of cultural expression as well.

As the writers of the EIS express amazement at the diversity of avifauna, 1must
confess that as an ethnograpber, Ifind the varieties of human expression in the
mountaing to be equally amazing and worthy of respect. The folklorist Lynwood Montell
observed that nearly every hollow in Eastern Kentucky has developed its own varieties of
beans, which my work in West Virginia corroborates, T am amazed at the variety of

10-2-5

forms taken by homemade implements for cultivating the soil. In fact, I bave yet to
encounter two ginseng koes that look exactly alike. The differentiation in these formsisa
tiny outcropping of thousands of years of human interaction with this landscape,

interactions that have yielded the knowledge and skills y to make the mc
productive of human community life and values. T have not found in the draft EIS any use
of the word “preductivity” which recognizes this accomplishment. I you do not
recognize this kind of productivity, how can you provide for it?

Finally, I am startled to see activities that have been practiced in the mountains

for th ds of years iated in the dra8 EIS with ror-traditional forest products.
“Non-timber forest products,” a term with which T am familiar, usefully draws our
attention to the renewable productivity of forests, and to values not measurable in board
fest. Making trees productive of honey, syrup, bark, fruit, and nuts, and making the
mixed meesophytic understory productive is 2 human project that has developed through
transmission of traditiona! knowledge over many generations. Unless T am missing
something, terming these practices “non-traditional” Mstouiviaﬁmthem. What then,
are tradifional forest products, and how have you arrived at this particular distinction?
Cultural Services Provided by Mountains and Headwaters

Last spring, in an effort to devise methods for culturel planning in mountain
communities faced with mountaintop remova! and valfey fills, the Center for Folklore
and BMyww conducted & workshop with community organizers in Pipestem, West
Virginia. In this workshop, entitled “Getting Out of the Overburden and Onto the Map:
Cultural Assessment in the Mountaintop Removal Permitting Process” (March 2003), we
asked those assembled to identify the cultural amenities provided by the mountaing which

10-2-4
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they would like to see considered in the draft Environmental Impact Statement. The
question prompted comments quite similar to the comments that your team gathered at its
public meetings. While these comments are amply registered in the descriptive portions
of the draft BIS, T don’t find them to be adequately addressed in the a!mimim‘ Inan
effort to franslate these comments into 2 usefil planning tool, we tested them against a
graphic of the Mixed Mesophytic Seasonal Round, which can be viewed online at:
http./lmemery. loc.gov/ammem/cmnshtml/seasont. html
hitp:/memory Jos. gov/ammern/cmushtml/season2 him]

This graphic, which shows the annual round of bunting, gathering, gardening, fishing,
recreation, community events, and employment opportunities, represents a key culturat
asset that is grounded in specific sites and species in the mixed mesophytic forest and
cultural Iandscapes of the central Appalachian Platean. This seasonal round of activities
takes people all over the ins, Itisa

hereby people continually carry the
past forward into the fiture. This structure and its vital cultural practices cannot be
protected through conventional means of historic preservation. The seasonal round
embodies thousands of years of transmission of human knowledge and skills. What is the
offect of mountaintop removal and valtey fill mining on this seasonal round of cultural
and economic practice? The draft EIS vaguely suggests that the loss of the commons in
which this seasonal round is practiced could be amveliotsted through the creation of public
parks. But how can public parks compensate for the loss of the knowledge and skills
that are intimately connected to particular spaces? kt appears that you have not done a
study of the economic, social, and ecological value of the seasonal round, and of the

10-2-5

possibility of development centered around these community based practices. Why is that
the case?
Wild Ginseng as a Species of Concern

While all of the resources that support the seasonal round (nut trees, named

s, und y species like ramps, ginseng, goldenseal, landscape features like
knobs, gaps,wves,swaggdmim,bencm; and so forth) are of value, one linchpin of the
seasonal round warrants far more attention than you have given it in this report, and that
is wild ginseng (panax quinquefolia). A 1996 study by Appalachia Science in the Public
Eoterest observed that for wild and virtually wild ginseng the Chinese market alone is 12

billion dollars annually, To provide & basis for comparison, according to the West
Virginia Mining and Reclamation Association in Charleston, West Virginia, the coal
industry meets a direct annua! payroll of around one billion dollars for the state of West
Virginia. Mare than half of the U.S. annual export of wild ginseng comes from the coal-
bearing plateans. The reason for this, as the West Virginia ginseng officer told meina
telephone conversation, are cultural. He said that people in the coalfields grow up digging
roots and gathering herbs. Protecting ginseng, then, is another way to protect culture.
Wild ginseng is monitored under the terms of the Convention on International Trade in

Endangered species b ofits dinary economic value and its very limited
habitat. Have you looked into the question of how much of this habitat will be destroyed
by mountaintop removal coal mining? Has the steering committee calculated the dollar
valye of wild ginseng, a renewable resource, over the hundreds of years it could take to
regenerate that hobitat? For more information on the wild ginseng region, see

it fwwew folkeultare. org/odfe/ffe essay 11.pdf
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Carolyn Johnson, Citizens Coal Council
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Additional References
Lastly, may I recommend the following items for your bibliogeaphy?

Appalachia Science in the Public Intersst. 1996, "Ginseng in. Appalachia, "ASPI Technical
Series 38, Mit. Vemon, Kentucky: Appalachia-Science in the Public Interest.

Cotto, Richard. 1999, Muking Democracy Work Better: Mediating Structures, Social
Copital, and the Democratic Prospect . Chapel Hill: University of North Carolina Press.

(To balance the discussion of the “fatalism” which the dreft EIS desctibes as a cultural
attribute. There is, a8 you know, & long history of community-based resistance,

from the history of the uniops, which you do address, Ses also Pigher, 1993, and
Gaventa, 1980)

Fisher, Stephen. Ed. 1993. Fighting Back in Appatachia: Traditions of Resistonce and
Change. Philadelphia: Temple University Press,

Gaventa, John. 1980. Power anid Powerlessness: (uiescence and Rebellion in an
Appalachion Valley. Urbaga: University of Iinois Press.

Hufford, Mary. Bd. 1994, Conserving Culture: 4 New Discourse on Heritge. Urbana:
University of llinois Press. (Re: alteratives to bottom-line econotnics in conserving
cultural, natural, and economic ressurces)

Jacobs, Jane. 2000, The Nature of Economies. New York: Rendom House.

Salstrony, Panl. 1994, Appalachia’s Path to Dependency: Rethinking a Region's
Economic History 1730-1940. Lexington: University Press of Kentucky. (To complicate
the claim made in several places in the draft EIS that coal has driven the region’s
settlement and development)

Smith, Russell. 1929. Tree Crops: A Permangnt Agriculture. New York: Harcourt Brace

(Re: an altermative kind of forestry, more suited 1o the biclogicel diversity of the region

mwgu«ag;@mwhmﬂmnﬂawwﬁmmmmofm
ARS8},

to comment, and I hope my comments will be useful

Univs: <' Pefins
Philadelphia, PA 19104

10
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w Forwarded by David Rider/ R3SUSEPASUS on 01/08/2004 THIR AM -

Carolyn Johnson
<orebidimindspoing, Vi
femE o

R3 Mountantop@bPA

Subject: commentsders.dog

01706/ 2004 04:06
PM

Please resprsnd 19
Carolyn Johnson

Citizens Coul Council

Wearking together for clean sater, safe homes
waay citizenscopteounctl oy

1705 8. Perd 84, #5

110 Manyland NE, #408

Deneer, CO 8021

Washington 1D.C . 20002
(33-722-9119 fax: 303-722-8338

vy mmnd&pnng com
citzeoalélstatpower.net

Janary 5, 2004

Mr. John Barren
Project Manager

and a healthy environment

202-544-6120

U8, Environmental Protecaon Agency 3E830;

1650 Arch Street

Philchelphua, PA 19103

Faxi 215-814-2783

Ertail: mountaietop Aepigay

Suliject: Cominents o the Deaft Programenate HIS an Mountaintop

Removal/ Valley Fills in Appalachia

Drear Mr. Forren,

Tasn submitting these comments on behalf of the Citirens Ceal Council, a nationad Federntion of 45
grasstoats groups located i 24 coul-producing stares and Native Ameritat Nagons who work
tepether for environniental fistice thi protects their commmntios and resources. The Council bas

tdpvichual members and cight member groups

bised in Kennicks, Tennesser, Vigginin and West

Virginia as well as thousands of additional individual members across the counrry,
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Our members tive in the coalfields nest to mountamtop removal nines and valley s, They have
banded togeether to surcive the daily onshwghts from these umsate, outhie coal operations: blasting,
polluted sewer, Aoods, destroped warer supplies, landshdes, monster coal trucks, unsafe roads,
damaged homes and property, disappearing forests, fish and wildlife, monocutture coonomies,
deteriorating pubbic sersices and sinking property sadues, and cortupt or spineless public officials.
One metbers Jdid not volunteer t have theit homes and homelands pransformed into a national
sacrifice zone for cheap encegy and private profit and they are fighting Lack.

Good Awopsies Don’t Bring Back the Dead or Prevent Future Deaths,

"The 5060-page deatt BIS (DELS; extensively quantifies the irreversible widespread enviconmental
hasmalready caused by mountantop removal muning/vatley fills and estimates the furure haem of
these practices o the communities and ecosystems:

Fliminating 2200 square males of forests

Destroying 100D miles of streams and ansother 600 square miles of Iand in the nest 10

Adverscly wnpucting 244 verrebrate wildhfe species in West Virggnia alone,

Ovemll, the sciennfic studies are goond autopsies that do inform the public and decisicn-makers of
the death and destruetion caused by mountamtap removal and valley fill sperations. Flowever, the
Natiomal Frvircomental Policy Act INFPA) requites amd the courts have Tong upheld that agencies
can't shate by their responsibilities with autopsies that describe harms in ap environmental itnprct
starement, ‘The agencies must anabize 4 mnge of actions that will prevent and lessen haem,

A Sham and a Shame

Not one of the atternaiives nor the DEIS as a whole complies with the letter ot gpirit of NEPA,
Citizens can read diligently for days searching for a needle of sction in this 3000.page haystack of
sasrdds but will find nodhing. The analyres of the three grossly misnamed “action” alternatives
CONLAL DOT HNg achon 1o prevent the enomous eovironmental damage so extensively documented
ehewhere in the studs, Stripped of the code wonds and gobbledygook, these altetmatives comise
s wiakening the exasting mles and signaling these mining operations 0 charge ahend and continue
the devastation. The “no acton™ alternative continues the existing fahare of the foderal and staze
aguncies o deny permas for danuging operstions, 1o take effective enforcement actions againgt

those mine operatots that case the devastation and w shut down these who persst,

The DFIS ar page 1LID-8 devores one pamgeaph o the alternative to probibir valley Hlls and

disnmsses if, claiming thut the Clean Water Act’s 404 program is notamenable to being used w0
obabit fills. Regardless of any merits of that charm - and we belivve them o be dose 1o zerno — the

SIS authors have faibed to produce any examination of how ending fills and mountantop removal

P
|33

could be achieved under a welb-thought sut atterative of active enforcement of existing appropriate’

reghlations and the adoption of rew or dmended policies and regulations that would be necessary 1m0
achieve the prohibition. This failure deps with hypovtdsy and is further evidence of the heavy hand
of Deputy Secretary Steven Grles, fotmer eoal industry lobbyist, who assured the coal compandes
the DES veoudd net threaten their destructive practic

10-4-2
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“But o August 4 2004 theee (3;)9;;"9 ather Signing s pocusal ferprdie gave 1 s;pé:mﬁ« befoe the
West Virgina Coad Association,  reassuring members that ‘we will fis the foders! cules S0t
on water and spoil placement.” Two months later, Grles sent  letter to the EON and other agencics
dreafting the EIS, complaining that they were nor deing encugh to «afepuard the future of
mountantiop removal and insteucting them to “Ffocus on centralizing and streamlining coal mine
pesmtting.’ (“Diety Secrets” by Osha Gray Duvidson, September/ Gorobwr 2003 wsoe of Mother
Jones Magazine.)

Foe the abrernatives they did choose, these sume authors deseribe at fength proposed chargzes in
ageney conrdination pracrices and policies and molling back o major protective regulation such as
SMORA’s butter zone prowction rule, Failure to carctully and professionally analyze this pretecticn
alteenative — one that could teasonably result in the most environmental protection for huge swarhs
of Appatachinn foeests, streans and the tens of thousands of Appalachinn residents whe value and
use them — mukes the entire DEIS process o sham and a shameful wawte of the public’s st and sax
dolhirs.

“Frankly My Dear, I Dun't Give a Damn (Rhett Butler to Searlet (' Hara i Gone With The Winsd)

The authors of the DEIS make much ado about “enbancing” and shuftling Yeoordination
processes” among, the OSM, Corps of Eagineers and state mining agencies. “Coordination

proce are o substitute for action that prevents environmental desteuction. Since its creation in
the Surface Mining Contred and Rechimation Act of 1977, OSM has had the legal authority and
responaibility to enforce the law and prevent extensive envitonmental damapes like those described
1 the DIELS, but friom 1981 onward a long succession of agency directors and Tnterior Secretanics -
regardiess of political pacty - did nor enfocee the law, and the same is true for most state regulatory
agencivs. The Army Corps oof Engineers has long seon its mission as cearing the way for wetands
destruction, straghtening rivers, and oversesing boondaggle public works projects and shady
contractors (Halliburton®s oil gougtng in Trag only being the latest). For the Jast 15 years, EPA's
approach o coal minng issues has been “nobody here but us chickens,” and thas ence- proud ageacy
1 noar knewn as the Environmental Polluter’s Arm,

“These failures cennot be exphiined away by poor interagency coordination, laek of coordination, or
confusing rales, Agency Jeaders have lacked the political will 1o rake enforcement acnions, wiject
prrmit applications and carey out their respective laws. They don't care encugh 1 serve the public.
We members of the pubdic frankly don’t give a damn shoat the number and type of meetings, letters
and consultations that agencies hold. We want positive action & prevent this destruction and will
not accept any substitute.

Recomnmendations.

We urge the five spunsoring agencies — Corps of Fngineers, 1LPA, Fish & Wildlife Service, Oth
Surface Mining: and West Vieginia Depactment of Fnvironmental Peotection — 10 issue a new DEIS
that:

1. Includes the new Preventive Altemative as the prefecred alternative, This new alteraaive wonld
togically follow from the scientific studies already done for this deatt and would Tay cura
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John Jones, Alpha Natural Resources

comprehensive plan for preventing new mountiintop removal/valley Bl pperations and stip the
existing wnes within 3 years o the by the expiration of the current mining permat, whichever date
Gecurs first

2 Names, describes and anabyzes the viohitions, past and present, of each mountaintop
remosal fvalley Sl operanion since 1983,

3. Lists, dexerbos and analyzes the permitting and enforcement failures of the Corps, EPA, O8M
and WVDEDP,

4 Amends the cconomic impacts analysis and hets the campaign donations from each mining,
supply and coabbugiag company by name 05 each state and federal candidate since 1983, (Much of
this informatson 1s avaikable from the Center for Responsible Polities, and we will be ghad to
recommend other seairces.)

5. Tells the trath and respects the pubhic, Removes code votds and cuphemisms such as
“mecantuntop mining” for mounfaintop removal, “hasmenizing regulations” for weakening and
eolling back the rubes, “confusion™ about the stresm buffer zone aule n place of “we don’r and
wott’t enforee it

Sincerely,

John P. Jones
Environmental Compliance Manager
406 West Main Street
Abingdon, Virginia 24210
Phone: (276) 619-4443
Jpiones@alphanr.com

(Xipha

Natural Resources

. Tanuary 6, 2004
Mr. John Forren
U8 BPA (BEA3D)
1650 Arch Street
Philadelphia, PA 19103
mogmaimep.r3@epa gov.

Re: Comments on the Mountalntop Mining/Valley Fill Draft Envir tal Impact Stat

Dear Mr. Forren:

On behalf of Alpha Natural Resources, LLC (Alpha), I am submitting these comments resulting from

the review of the above referenced Draft Programmatic Envire al Impact State (MTM/VF

EIS) document.

Alpha is a privately held company formed in August 2002 and headquartéred in Abingdon, Virginia. In
just a little more than a year, Alpha’s affiliates have acquired coal mines and processing plants in
Virginia from subsidiaries of Pittston Coal Company; coal mines and processing plants in Kentucky,
Virginia and West Virginia from El Paso (Coastal); coal mines and processing plants in Colorado,
Kentucky, Pennsylvania, and West Virginia from AMCT and its subsidiaries; and recently acquired

coal mines and a processing plant in Pennsylvania from Mears Enterprises.

Alpha and its subsidiaries employ about 2,300 people, produce approximately twenty-two million tons
of steam and metallurgical coal and will sell approximately six million tons of third party coal
annually. Together, Alpha's subsidiaries make up the largest producer of coal in Virginia and the fifth

largest in the Bast.

Alpha’s subsidiaries are active members of the Virginia Coal Association, the Kentucky Coal
Association, the West Virginia Coal Association, and several other similar coal industry-related
organizations, We support and concur with the joint coal industry technical comments prepared by a

consortium of these professional organizations, which is being provided to EPA.
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Thomas Kelly, Catholic Conference of Kentucky

Alpha, on behalf of its subsidiaries, would like to take this opportunity to go on the record in support
of Action Alternative No. 3 and wishes to submit the following comments:

s We strongly feel that the vast majority of surface mining operations should qualify for the
Nationwide 21 (NW 21) Permit process. while generally only the very largest operations, with
multiple large-volume vailey fills and a potential for significant adverse impacts, would require
Individual Permits (IP).

s The appropriaie SMCRA enhancements should be made to allow for the SMRCA regulatory
agency o take the fead role in a joint application type permitting process.

s To help clear up the quagmive that the 404 permit review process has become, all future 404
permit application reviews, whether IP or NW 21, should occur concurrently with the SMCRA
permit review.

»  Current mitigation requircments shoukd be amended, through a multi-agency effort, o allow
credits for remining, reclaiming areas mined prior to 1977 and left in an unreclaimed status
(AML), and other innovative reclamation projects that resalt in wildlife habitat enhancement
whether aquatic or terrestrial.

& Due to the current dire status of the surety industry, and the difficulty in obtaining surety bonds,

the SMCRA required bonds should be sufficient to cover mitigation activities,

s The Eastern Keatucky Stream Assessment Protocol has never undergone an adequate peer
review, nor has it followed the administrative procedure process. The Protocol should be
merely a recommended method of stream quality determination, and not a requirement, uatil
such time as it can be professionally reviewed, and the public has had a chance to make

comments upon its merit,

Regardless of the final Alternative chosen, adverse impacts to the public. our aquatic and terrestrial
resources, as well as to our mining industry should be minimized, Thank you in advance for giving

your favorable attention te our concerns.

Respectfully submitted,

(}L S

fohn P, Jones

Environmental Compliance Manager

1-13
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A Statoment by the Catholle Conferende of Keatucky on Mountaln Top Removal

December 19, 2002.-

Deur Fnends in Chrm, Coo , - -

‘We write you on the oceasion ni‘ymxr ecumenlcn! gathermg fora "I'mycr on the Mountain” {n L&cher
County, Kentucky. Qur other obligations prevent us from traveling to the mountains to be wslh you
today, but we send our prayers of support Bad words of ‘enicouragement.

We know from people ministering in Aﬁpmrﬁh and media réports nham the eavumzmmal and -

" human devastation caused by the abusive strip mine practice known as * tain top removal,” This -

practice can demage the foundations of Homes and destroys the welfs of pcop{e living in noarby
cofrimimitics. It duraps millions of fons of earth and rock into valieys ruining sprias and head waters

- of eroeks cssential 16 the animal and plant life for miles downstream. It can destroy. graveyards and

home places and alters ities 1 by & fons of families who trace their ties to that
land. We understand that McRoberts itself s suffered five devastating floads in 18 monﬁhs and meny

othcr aroas of Appalaohm have faced similar destruction.

As we reflect on Sacrod Scfipmra we believe that the care of creation represents a spmlmt get. We

" remember thet God finished the work of ¢reation and “found It very good” (Gen. 1731.) Then God put
. humanity in the Garden of Edes, a symbol of the whole world, "o cultivate and care for it" (Gen.

218) Cmation refloots the beauty ofGod and humanity bscomes a m—gsr'denur with God.

In addition, since the world belongs fo all, docisions sbout the world’s uss must ba determined by a
concem for the commaon good of the whole human family, Pope John Paul I joining his voice with a
growing chorus of ethical peopie throvghout the world proclaims the right to a safe environment smst
eventually be inoluded fn an updased U.N. Chartor of Humm Riglits. That your "Prayer on a
Mounfain® takes place on Decesbier 10, Interational Humian Rights Day, symhoimﬂy connects the
respeot for the earth with the protection of our human conimunity.

We pray that society will produce its mmsmry goods and services wﬂ}mut destroying God’s gift of

creation. Unfortunately, the practice of tly exploits both the Jand and the workers in
1 rush for quick profits. Sociaty st reject the false dwhnmny uf Jobs versus the environment and
crentively find ways allowing workers 16 eari their livelihoods while respecting creslion May God
shed bkm{ngs on you 88 you pray for the restoration of ereation and t‘he uplift of your communities,

' Ymm in Chrm Jews,

" #Thomas C. Kelly, OP., Archbishop of Lovisville $John J. McRaith, Bishop of Owensboro

# Roger J. Foys, Bishop of Covinglon Rw«ena Rabert J. Niegberding, Lexington Adniinistratot

The Caﬂmlw Conference of Kentucky is tbe public policy agency of the state’s four Roman Catholic Dioceses.
. . This mhmncm i nlm available on ths Cﬂ(websne ~ www.coky.org

B ot e
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Kentuckians for the Commonwealth

LUN INJE FRUM PREVILS PHOE 000

VAl e wn ek e A MvS AW wEaw s

Kentuckians For The Commonwealth L e T T ) o
P.O. Box 1450 London, Kentucky 40743 606-878-2161 :
) Facsimiie a ‘ gﬁ gogegg K‘T°m 3
. London, KY 40741

January 8, 2003 | REC'D 062 ‘ Mr. John Forren
TO:  Mr. John Forren ' US. Environmental Protection Agency (38530} REC'D JAy0 62K

U.8. Environmental Protection Agency (38830} 1650 Arch Street )

1650 Arch Stroet : Philadziphia, PA 19103 T

Philadelphia, PA 19103 H
FR:  Kentuckians for the Commonwealth | Dea M. Faren.
ﬁ::?:égf BS)’: 2312;51 ‘ 1 am a resident of Laure] County, Kentueky, which located in the coaifields. Iknow people
who have been directly affected by this type and other devastating forms of cont mining, and I
s find it horrendous that the Bush administracion plans 1 continus 10 let coel companies desroy | 1 =9
RE: EIS Programmatic Dratt Statement Appalachia with mining practices that level mountaintaps, wipe out forests, bury streams, and
. destroy communitiss.
PP: 14 total
: According to the administration's draft Envirtumental Impact Statement (EIS) on mountaintop
removal coal mining, the enviranumental offects of mountaintop removal are

included are some. indjviduais comments regartding the Mountaintop Mining/Valley . davastating, and pormanent. Yet the draft EJS proposes ictions on the size of valley fills
Fills in Appalachia Draft Programmatic Environmental Impact Statement. Some of ; that bury “ﬁ& 10 limits an dmmnumberlf?m of r;:s{t?;gm Wm o 7
these may be copies. B . protections for impesiled wildlife, and no safeguards for the communities of peopie that depead
on the region's natural resources for themselves and future generations. This is simply
1 unscceptabie.

e 1 disagree with the Bush administration’s "preferred altemative” for addressing the enormous
problems caused by mountaintop removal coal mining, which weakens existing environmental
proteétions. The draft EIS proposes streamlining the peimiting process, allowing mountaintop

' removal and associated valley fifls to continue atan accelerated rate, The draft KIS also 1-5

¢ suggests doing away with a susface mining nile that makes it illegal for mining activities to

: disturb areas within 100 feet of streams unless it can be proven thar streams will got be
harmed. This “preferred alternative” jgnores the sdrinistration’s own smdies detailing the

: 4 fon caused by intop removal coal mining.

The Bush administration’s "preferred altemative” ignores these and hundreds of other scientific
facts contained in the EIS studies. In light of these facts, the Bush administration must consider
alternatives that reduce the eavironmental impacts of mountaintop removal and then implement
Toeasures to protect natiral resources and comminities in Appalachia, such as restrictions on
thie size of valley fills to reduce the destriction of streams, forests, witdlife and communities.
Ultimnately, the fature of our eavironment, economy, and commumnities s at stake. We need
policies and regulations that protect our land and our people, while bolstaring sustainable
econotnic development and sustainable encrgy sources.

Sincerely,
Coliean Unroe
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Robert M. Hensley, DV.M
1025 Creeksido Lane  Nicholasville, KY 40356

woes . YL/UD/UN  AL.4D  FAA YUV O19 YILE P ) . ! T

: $59 27112920 416 Logan Strest
' Frankfort, KY 40601
August 23, 2003
19 August 2003 John Forren
U.S. EPA (3ES30)
1650 Arch Street
Mr. Jokn Forsen Philadelphia, PA 19103
1650 Arch St. .
- Philsdelphin, PA 19103 th Dear Mr. Forren:
Dear Sir: ! 1 am writing against the recommendations in the U.S, govemnment”s EIS report on mountsintop
: ! removal for the mining of coal. The report itself documents the great destructiveness of this
practice for water quality and forest scogysterms, but nene of the three alteratives that it proposcs
ﬁmwmwgwgémwww Wil reverse this destruction. Instead, they weaken existing rcgulations, including the important | 15
approach fo mining may be good for the battem e of the coal companies, but it most screath bulfer gone. The escommandation: can only serv the shorb tee fntereat of the coal
certaialy is not far the sdjscent envi orits inkabitasts. ndustry: not the immadiate and long-term needs of the people of Appalachia for clean water,
’ ’ sustainable jobs, sustainable development and secure homes,
Sonﬁmm!wmmmmﬂag': Emﬁmmﬂ ) s " Yor administrators far removed from the myining, this issue may appear abstract. } live 2 fow
existing laws which stiempt 1o preserve, if not improve, the water quality in these areas. 1-9 ! &m&;ﬁom'&gxmnkym,whkhﬂm&Wnﬁommoﬁmﬁmdmﬁwmim
The proposed changes would reduce the 100 foot buffer zone which s toproect - practices at its headwaters, while the people of Appalachia see their land literally blasted away
exsting sreams and woald exaoerbsts conditions of many alreedy degraded by mining beneath them. Appalachia has the potential for becoming a national center for tourism and 1-9
sctivity, wilderness recraation, but this possibility is being stolen from us and all future generations.
I srm, we st not continue the history of abuse of these areas simply for edditional !mge&e&?&&xa;mmmsmmmmdaﬁomasuonmwonm the evidence gathered
profit. 1t is ime that the quality of lifs for the inhabitants and their environment be given Wyisownreporss. . .
8 higher pririty than the profit marging of the corporations causing this destrustion. . s v .
" Sincercl, 2 : M
‘ ; AY 72
i Louise Chawla
Robert M. Hensley, D.VM. .
i :
4 ccKFTC
i
n )
Jd Wi
" i
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1650 Arch

, Philadaiphia, Pa 19103

' Dear S,

=" 'mmb !mm ‘MB “ﬂmm mﬂﬂmmmﬂﬂﬂ“ R

. m&mhmmmmwmmmmmmmw :
| am.a graduats of mother was & Kentuckdan. She wouid not

smgead W(ﬂimﬂummawmmmﬂ

Mbmhmﬁw current administration is “responding” to an EIS
%)mdmnenﬁng mmmmmmummmm

UL/UB/ /U4 LATAB  rAs OUS 910 wiaw e oav

810 Sunset Road

Ann Arbor, md‘\iw AB103
August 28, 2003

Mr. John Femen, U.S. EPA (3
(3ES30)

@ bangéme aﬁsmaﬁvssm% thooonﬁruggmir;mmm '
aneedfora mmmmmumm
it afl bolls down to who livas and joves Kentucky most.:

Is X the coal companies with thelr biind need for profits In & state that can do without this
kind of destructive coal mining? '

!sitPresidmwmhss a track record of assauits against the environmant
10 roft big Busianse? alrady 2 long agai

Is 1t lawrnalers in Franifort, whose kness are too weak.to behave ike thay shauld in
mmmmwmmdmmmrmﬁwm

You answar,

SMWII&

W
Mary Keiley {

ce. %‘wﬁ‘;d\ W‘; .
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Mzr. Eugene Muilins
Box 2370 Puncheon Rd.
Kite, KY 41828 -

Mr. John Forran

U.8. Environmental Pratection Agency (3ES30)
1650 Arch Street

Philadelphia, PA 19103

Dear Mr. Forren:

XﬁveinKnMConmyinBasmnKmmekyin:hemmmtyofPuncheon CONSOL of Kentucky Inc. as
well as other Coal C has beem mining in Puncheon for more than five years now. The coal trucks
ninming up end down this small county road have destroyed the quality of life in thiz community.

But it’s the valley fills from the strip mines that hearly washed out the more than 20 homies that exist on
Puncheon back in June of this year. Ihave lived on Puncheon for over fifty years and I had never seen the
creek flood at the head of Punchson Branch at the brdge in front of my home-place, not during the floods
of 1957 or of 1963. During the thunderstorm back in June of this year CONSOL’s valley fill on permit
number 860-0350 slipped several hundred feet cansing mud dnd rocks to fill the creek below. CONSOL’s
valley fills pose & direct threat to the more than 20 homes that exist on Puncheon Road.

Valley fills like this exist all over eastern Kentucky. Time and gravity will canse them all to slip. Coal
Companies are not following the Jaw when they build these valley fills, Each fill fs suppose to consist of
eighty parcent durable material. In my mind durable material is large rocks, not dirt and shale. These
valley fills are also sappose to be to certain specifications. It is expensive to create & valley fill
properly. If the Stats and Fedaral Governments arsn’t going to force Coal Companiss to create valley fills
properly then the Coal Companies will cut corners to save money and at the sams time endanger everyone
wheo lives below thess time bombs. Valley fils are routinely larger than they need to be bacause they are
improperly constructed. This is & danger to residents and destroys our streams.

Tknow first hand the 1emible impacts of mountaintop removal and valley filis. I also believe we can build
2 bester farure for sastern Kentucky, We can have clean streams and a healthy forest and restore our

quality of life. Wz can creste good jobs for cur people that don’t wreck the environmant. And we have to
start down a different toad now.

Teke a stand. Enforce the law, Ban mountaintop removal and valiey fills. Stop the coal industry from
destraying everything that we valoe most. Start making choices that will benefit our children and yours.

Sincerely,

Eugene Mullins

17-1-2

13-2-2
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Rugust 18, 2003

Mr. John Forxen
U.8. Environmental Pretection Agency (3ES30)

. 1650 Azch Streat

Philadelphia, PA 15103

Dear Mr. Forren:

1 oppose any changes that would weaken exiating laws and regulations that
protect clean watar.

The Draft Epviranmental Impact Statement on meuntaintop removal and valley £ills
ignores the goversment's ews science and economnic ztudiew. The EIS recommends
“streamlining” the permit process to make it easier for coal companies to level
our mountains, bury our streams, and wresck our homeland.

I oppose all thres alternatives outlinad in the draft EIS. wWhile this proposal
may assist in providing cheap energy to this nation, it iz short-sighted. The
damage that results from mountaintep ramoval is permanent.

Bs the report shows, more than 1,200 miles of headwster streams have already
been buried or destroyad. Thousands of acres of forest land has been permanently
wiped out.

The American pecple that live in this area have thelr lives and property
damaged/destroyed beczuse of this mining merhod.

The negative im;mcl:n of mountaintop removal and valley f£ills are unacceptable
and immozral.

I oppese any changer that would weaken existing laws and vegulationg that
protact ¢lean water. I also suppert agg ive envi of the p t laws
with severed prison terms for those that viclate the law,

Sincerely,

Earl R. Wilson
1113 W. Francis Ave
Clarksville, IN 47120

TUL/UB/UA  1111¥ rAA ©UD 915 Bria e R
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Aug 15, 2003

Mr, John Forren

U.$. Bpvironmental Protection Agency (3ES30)
1650 Arch Street

Philadelphia, PA 19103

Dear Mr. Forren:

As a resident of Lexington, in eastern Kentucky, I have watched the mountaintop
removal controversy with great interest. It s hard to believe the scale of destruction that
is going on with our beautiful mountaing. I have met with coalfield rexidents many times,
especially after the coal shurry disaster in Martin County, Kentucky, that was caused by
mountaintop removal mining.

1 have talkced with people whose water wells have been destrayed, whose foundations
have besn cracked, whe have had 1o stie coal companies for dust from preparation plants,
whose children go 1o bed at night with their clothes on when jt raing, for fear of flooding.

It seens to me we are destroying the future economy of the ragion. Clean water will be
25 fmportant to future generations ag oil is today. The water wars ate coming, as has been
predicted by Fortune and other business magazines. This is why we see multi-national
vonglomerste corporations like RWE, Vivendi, and Suez swallowing up American water
companies ke American Water Works of Vorhis, NJ. These big companies kuiow that
the potential profits are buge in the future for those with a monapoly on a reliable sonrce
of clean watsr.

We bave clean water in abundatce here in Appalachia, and it can be our future economic
salvation. Or we can stupidly bury our mountain streams underneath mining waste, and
contaminate our frea-flowing Appalachian streams with blackwater spills and toxic
runoff from mountaintop removal sites.

1t 5 hard to believe that the Bush administration, which prides itself on being so industry-
friendly, can be so short-sighted a3 to destroy, permanently, one of our greatest econontic
and natural resources: ¢lean water. More than 1,200 miles of our headwater strearns have
bean buried or destroyed by valley fills.

Bu:mmmn!yﬂ:ebeginmngofm ic stupidity. M intop removal also

destroys valuable hardwood forests, andlmakeadyhadawﬁvnmpmonmcumb«

mdusi:ymWestV‘ngmia, Almost 7 percent of our forests have beexi - or will soon be -
leveled by mountaintop removal. West Vieginia Division of Forestry Director Bill Maxey

quit his job in protest of mountaintop removal. ’rharsjnbsbohglasﬁ

MnghAppahchmmmmiﬁuhh«mﬁzlycmmandm ‘Who pays?
FEMA —i.¢The goes up every time there is
another disaster. Theeoalcompnies exeemalizctheircom onto the public,
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It deesn't have to be this way. There are laws on the books to protect clean water, public
safety and the environment, It is perfoetly elear that moyntaintop removal and valley fills
are a violation of the federal Clean Water Act and the Surface Mining Contro} and
Reclamation Act. These practices should be banned. The coal industry must not be
aliowed to destroy our homeland,

The draft Environmental Impact Statement on mountaintop removal and valley fills is a
dangerous gift from the Bush sdministration to the coal industry. Instead of
tecommending ways to sfop the destmction, the EIS proposes ways to make it easior for
<oa] companiss to level our mountains, bury our streatns, and wrack our homeland. This
is shameful and wrong.

1know first hand the terrible impacts of mountaintop remaval and valley fills. I also
believe we can build & better fisture for eastern Kentucky. We can have clean streams and
a healthy forest snd restore our quality of life. We can créate good jobs for our people
that don't wreck the environment. Atd we have 16 start down a different road now.

Take g stand. Enfores the law. Ban mounteintop removal and valley fills. Stop the coal
industry from destroying everything that we value most. Start making choices that will
benefit sur children and yours.

Sincerely,
David 8, Cooper

608 Allen Ct.
Lexington K 40505

1-10
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Mr. John Forren

U.S. Bnvironinental Protection Agency (3ES30)
1650 Arch Streat

Philadelphia, PA 19103

Dear Mr. Forren:

1live in Harlan County, Kentucky at the headwaters of the Cumberland River. We have had
nearly a hundred years of ¢oal mining in our community. We have very little ¢lean water. We
once had plenty.

The draft environmental impact statemnent on mountaintop removal published recently by the
Bush administration Is a slap in the face of everyone who needs water to survive. Itisa
malicious, poisonous, shortsighted, misanthropie, hateful, greedy, anti-d ic )

I pray that the people who put it before the public will live long enough 1 see the errors of their
ways and correct them. 1 pray that the people who wrote this document never have to drink the
gressy black watar that comes out of the spigots of people in the American coalfields. Ipray that
they never have to pull thair sleeping children ont of a homs flooded s 2 result of rain on poorly
reclaimed steip jobs.

My message 10 President Bush and all the formularors and enforcers of his self-serving, callous,
cynicsl, dangerous snergy policy is this: I support none of the proposed aliernatives in your
environmental impact statement. Enforce SMCRA the way it was written. Enforce the Clean

_ Water Act the way it was written.

Gocd people don,t have to get sick and die just so this country can have electricity. Wecan do
better. Pursue altematives.

Elected officials are supposed to look out for the interasts of all the people--not just their
fraternity brothers, family friends, and corporate cronies. Quit acting like gangsters and start
acting like statesmen. Or pursue another line of work.

Robert Gipe

PO Box 1394
Harlan KXY 40831

1-9

MTM/VF Draft PEIS Public Comment Compendium

A-550

Section A - Organizations



VLI UV US  LL.L0  £AA UuY VIV wiaw s . -

Avugust 15, 2003

%f.g {'ﬁonhv!"irzomml Protection (2E830)
3 A e rot:

1650 Arch Street Ay
Philadelphia, PA 19103

Dear Mr. Forren:

Y am writing to express outrage and disappointment in the Draft
Envlronmmtgl Imp?ét Sta:gent on mountafnmppremoval and valley fills.
This docoment is mmrmtmwgmmm It ignores the government s
own science and economic studies. of finding ways to stop the
destruction, the EIS recommends streamlining the permit process to make it
eui;rn fom companies to level our mountains, bury our strearns and wreck
our hony

1 oppose all three alternatives outlined in the draft ETS. None of these options
will protect our water or shape a better for Kentucky. Instead of these weak
alternatives, the federal government should ban the nse of mountaintop
removal and valley fills forever. It is time to fully enforce existing laws designed
to protect clean water and the environment.

1 oppose any changes that wonld weaken existing laws and regulations that
protect clean water. Da not eliminate the stream huffer zone rule (30 CFR
816.57), a regulation that prohibits mining within 100 feet of streams. This rule
should be strictly enforced for valley fills and in all other cases. Likewize, do
not make it easier for coal companies to seek and obtain permits for valley fills.
These proposals are dangerous fo the coal industry and shounld be rejected.

Growing up in eastern Kentucky, I know full well the damage that results from
strip mining and mountaintop removal, Thousands of residents have seen good
clean water go bad. Floods have devastated homes and families, Habitat is
forever destroyed for much of our wild game once mountaintop removal and
valley fills occur. Again, please reject thess proposals.

Sincerely,

Dr. Roger C. Noe, Professor

1-10
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John Forren

U.S. EPA (3ES30)
1650Arch Streat
Philadelphia, PA 19103

Dear Mr. Forren:

1 oppose mourtaintop removal and valley fills and any change In the buffer zone cule. I 1 1-9
am disappoirted and angry that the federal government ignored its own studies when it

proposed weakening, rather than strengthening, protection for people and the

environment. Scientific studies document the widespread and irreversible damage the 1-10

coal industry is doing to our state and region. Mountain top removal ignores the
public's demand for clean water, hesithy environment and safe communities,

Please aceept the wisdom of those who live in these areas and the scientific studies that
support thase correct insights. How rnany coal company CEQ's live in Harlan County,
Kentucky?

Thank you for considering the good of the people in the coal areas

Sincerely,

Gayle Brabec

1707 New Orleans Ct.

Lexingten, KY 40505

Cc: President Bush
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Kevin Knobloch, Union of Concerned Scientists

Union of Concerned Scientists
Ciitzens and Sclentists for Envirsnimental Solutions

January 6, 2004

Mr. John Forren

U.S. Environmental Protection Agency
1650+ Arch Street

Philadelphia. PA 19103

Re: Draft progr tic Envir tal Impact Stat
mining and associated valley fills in Appalachia

t on mountaintop coal

Mr. Forren —

Thank you for the opportunity to offer comments on behalf of the Union of
Concerned Scientists (UCS) on the Draft progr: ic Envirc I Impact S
{draft EIS) on mountaintop coal mining and associated valley fills in Appalachia.
Established in 1969, UCS is an independent nonprofit alliance of 65.000 committed
citizens and leading scientists across the country. We augment rigorous scientific analysis
with innovative thinking and committed citizen advocacy to build a cleancr, healthier
environment and a safer world, The UCS Clean Energy Program focuses on developing a
sustainable energy system-—one that is affordable. uses non-depletable resources. and
does not degrade natural systems or public health.

While UCS appreciates the considerable interagency effort that went in to
developing the draft EIS, we must express our alarm in the Agency’s decision to exclude
consideration of any aliernatives Tor more strict Hmits on mountaintop mining and valley
fill, and instead largely ignore sound science by supporting a “preferred alternative™ that
weakens existing environmental protections, and ultimaltely eases the permitting process
for coal mining companies.

There is strong empirical evidence in the over 30 technicat studies conducted in
association with the draft EIS that indicate the pervasive and permanent impact to the
environment, and {o the public health and celiure of communities near mosntainiop
mining and valley fill operations. For example, the data show that over one thousand
miles of headwater streams have been destroyed or degraded, including 724 miles of
streams that have been buried forever under huge piles of waste. The report also siates
that it iy difficult if not impossible to reconstruct free flowing streams on or adjacent to
mined sites. Current reclamation efforts are simply converting what had been biologically
diverse native hardwood forested mountaintops to grassland ptateaus. Downstream of
mountaintop removal operations, stream chemistry monitoring efforts show significant

wvw.ucsuss.org | Two Bratlle Square - Cambridge, Ma 02238-9105  T6L: 617 547 5552 - FAK: 617.864.940%
1707 H Streat, nw - Soite €00 - Washinglon, B¢ 20006-3962 - TEL: 202.223.6433 © FAX: 202.223.6562
| 2397 Shattuck Avenge « Siite 203 - Berkeley, Ca 947041567 - TeL: 510.843.1872 - Fax: 530.843.378%
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increases in conductivity, hardness, sulfate, and selenium, which is highly toxic to aquatic
life at relatively low concentrations,

Duspite the considerable evidence of the environmental and social harm caused
by mouataintop removal, the draft EIS does not include any meaningful actions for
reducing its impact. There is no consideration for restrictions on the sive of vailey fills,
nor are there any Limits proposed on the number of acres of Torest and other ecosystems
that can be destroyed. There is also no consideration of new safeguards for the
communities of people that vatue and depend on the region's ecological heritage.

According to the economic analysis prepared for the draft BIS in 2001 by Hill &
Associates, even the most severe restriction on valley fills studied in their-report (a 35-
acre Hmit on the size of valley fills) would not cause serious economic hdarm, The report
found that a 35-acre valley fill imit would raise the price of coal by onty $1 per ton and
wotld have virtually no impact on the cost of electricity. A separate EPA deaft study
from April 2002 concluded that the 35-acre restriction would have very litte average
annual impact on statewide employment (less than 0.3% of total year 2000 employment}
in Kentucky and West Virginia,

Rather than focusing on alternatives that strenpthen restrictions on mountaintop
removal and valley fill, the Agency’s “preferred alternative”™ is to weaken existing
environmental laws, and sireamline the permitting process by shifting approval and
administrative responsibilities among povernment agencies. The environmental and
economic studies prepared for the dralt EIS do not lend sufficient evidence to warrant
support for this proposed “preferred alternative” as a means for Limiting the impact of
mountaintop coal mining,

The preliminary version of the draft EIS considered several alternatives that
would limit the size of mountaintop femnoval valley fills. These alternatives represented
more effective strategies for reducing the widespread.impacts of mountaintop mining
They also more appropriately reflected the cumulative impact study that analyzed the
effects on aguatic and terrestrial ecosystems of several different scenarios for future
mountaintop removal mining. Yet. all alternatives for restrictions on valley fills were
excluded in the drafs EIS finally released. We urge the EPA to include these alternatives
in the final EIS.

These atternatives should be considered for their own environmental merits. In
addition, we note that the administration has been increasingly advocating the use of
advanced coal technologies, in conjunction with carbon sequestration, as a potential
carbon-free resource for electricity and hydrogen production. In this context, coal will
compete with other carbon-free alternatives, such as the increased use of wind, solar and
other renewsble énergy resources. To the éxtent the administration hopes to win support
from the environmental community and public for advanced coal technologies as a
potential climate solution, it is critical that the administration require progress in reducing
the upstream environmental impacts of coal mining, to place coal on a more level playing
field with renewable alternatives over the life cycle of these sesources. Permitting hidden

1-7
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Steve Krichbaum, Wild Virginia

January 6, 2004

Page 3

subsidies for coal by way of allowing increased upstream impacts and external ----- Fopwarded by David Rider/RIUSEPAZUS on 01/08/2004 11:39 AM -
eavironmental costs can only diminish the likelihood of public support for advanced coal

techaolpgies. Steve Krichbaum

<lokid @rica.net> To:  R3 Mountaintop@EPA
We thank you for the opportunity to comment, and respectfully request the EPA to

cCr
consider the recommendations proposed above. 01/06/2004 05:37 Subject: DEIS Comments
™
Respectfully submitted,
sl
Kevin Knoebloch
President
Union of Concerned Scientists Wild Virginia

P.O. Box 1891
Charouesville, VA 22903 phone: 434-971-1553

Mr. John Forren

U.8 EPA (3BAD)

1650 Arch St
Philadelphia. PA 19103
mouniaintop.r3@cepa.gov

Dear Mr, Forten;
Mountaintop removal mining is a highly destructive practice where entire

mountaintops are blasted away to reach thin seams of coal underneath,
and mitlions of tons of rock and soil are dumped into adjacent valleys. 1 _9
The practice destroys forests, leaves a barren landscape, and buries the

headwater streams, which are essential to maintaining healthy. dynamic
river systems.

This DEIS does not achieve the fundamental purpose of its preparation:
_to minimize, to the maximum extent practicable, the adverse
environmental effects . . . by mountaintop mining operations_, (see 64 FR 4-2
5778). By so doing, this document additionally violates the setdement
agreement of Bragg v. Robertson. Nor does this DEIS comply with the
fundamental purposes of the NEPA (see 42 USC 4321).

The mountains and streams of the analysis area are vitally impottant
habitat for numerous species and populations of amphibians, reptiles.
mammals, hirds, mollusks, annclids, arthropods and other invertebrates. 9—2«2
Severe direct, indirect, and cumulative harm{ul impacts to these
populations are ignored or discounted in the DEIS,
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The examined altérnatives do NOT _enhance environmental protection_ or
minimize the adverse effects from MTM/VE._ (15-4) Instead, the EIS
process here has been obviously resuli-driven and politiclzed o as 1o
flagrantly facititate the permitting of more MTM/VT operations (through
so-cafled _improved efficiency {and] collaboration_). See _Prelerred
Alternative_. The bureaucratic wheel-greasing on view here ignores clear
harms and does not meaningfully protect the public or our environment
from the avoidable adverse impacts of MTM/VF. Instead of protecting us
and improving the present destructive situation, the preferred so-called

_improved regulatory process_ would foreseeably result in even more
destruction of streams, valleys, flora. fauna. and human quality of tife

in the Central Appalachians,

The range of the alternatives examined in detail is improperty limired.
Such constricted consideration does nol_more thorpughly address impacts
to our environment_. nor does it _better inform the public_ and _provide
more meaningful participation _ (ES-10). To claim otherwise (as the ES
does) is clearly unreasonable.

To comply with the NEPA and provide a legal basis for well-informed and
well-reasoned decision-making. other alternatives need to be examined in

detail. Our environmentat laws require, and the citizens of the region
deserve, a full evaluation of ways to reduce the unacceptable impacts of

mountaintop mining. The ageney needs to abandon the "preferred
alternative” and to reevaluate a full range of options that will

minimize the enormons environmental and economic damage caused by
mountaintop mining and valiey fills.

Alternatives need to be considered in detail that:

Prohibit the use of valley fills.

Label all of the region_s streams as _high vahue_.

Set an apper limit on the percentage, number and/or length of streams
altowed 10 be impacted.

Restricting the size of fills to 35 acres, 14 acres (the median size of
intermittent streams), or less.

Restricting fills to certain types of streams (e.g., ephemeral).

There is enough _science_ to clearly indicate that burying streams under
ton of waste and rubble is irreversibly and/or significantly harmful to
biota, water quality, hydrology. or beneficial uses. The DEIS ignores
various direct, indirect, and cumulative impacts.

According to the EIS Stweering Committee, no scientific basis could be
established for arriving at an environmentally _acceptable_ amount of
stream loss and it is_difficult if not impossible to reconstruct free
flowing streams on or adjacent to mined sites.

Itis claimed that _[better stream protection from direct and indirect
effects would result_ from the examined alternatives (ES-9). Thisis a
blatant falsehood. Discarding the 180-foot buffer zone rule is proposed.

The rule would be _clarified_ out of existence by saying it does not
apply to MTR/VEs. Doing this is NOT an _operation{] designed to avold
and minimize adverse effects_ (id.) This is perhaps the quintessential
impropriety that exposes the fundamental insufficiency of the examined
aliernatives.

Beonomic studies show that even the strictest size fmits would have
minimal impact on jobs. the economy, and electricity prices.

Instead of putting a halt to stream degradation and the on-going

violations of the CWA that MTM/VF entails, the preferred alternative
would exacerbate and perpetuate this illegal non-compliance. In other
words, it is proposed Lo give even more discretion {through _enhanced
coordination_ of regulatory schemes) to the agencies (O8M and COT) that
have miserably failed to protect aquatic and terrestrial habitat and

biota as well as human communities and water in the past.

It is even proposed to come up with a manual for the _replacement of
agualic resources_.. Aquatic _resources__ need to be protected, NOT
repiaced (with who knows what).

It is projected that mining operations would eliminate almost 7% of the
Appalachian forests (2200 square miles) by 2012. Around 1200 miles of
streams have already been damagedby _valley fills_: over 700 miles have
already been buried. And these are probably gross underestimations as
smaller headwater streams fiot on topo maps were ignored. Without
additional restrictions, MTR mining would destroy an additional 600
square miles of land and 1000 miles of streams in the next decade. Such
vast destruction is unconscionable, indefensible, iflegal, and

unnecessary.

The total of past, present and éstimated future forest loss from MTR/VE
is over 1.4 mittion acres. Such forest losses in West Virginia alone

have the potential of directly impacting as many as 244 vertebrate
wildlife species. -

1-10
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Even if hardwood forests can be reestablished in mined arcas, which is
unproven and unlikely, there will be a drastically different ecosystem
from pre-mining forest conditions for generations. if not thousands of
years, The mitigation described and promoted in the DEIS does little to
meaningfully address this loss.

It is even proposed to continue _informal consultation_ regarding
compliance with the ESA. This is preposterons, and illegal, on its face.

For evaluating actions as significant as MTM/VE, full compliance demands

thorough _formal_ consutiation. Instead of positively addressing the
significant issue of T&F (and proposed) species, again the desire is
simply to _streamline__ the process, with the foreseeable result being
less consideration of and protection of ESA listed species and
populations.

it is proposed 10 use some vaguely defined _best-science_ and
_science-based methods_ to determine some even more vaguely defined
_high quality aquatic populations_ and _high-functioning streams_, Such
equivocalions are not the clear disclosure required by taw, in addition

to being loopholes enough to aid and abet significant destruction and
degradation. They fatally expose the illegality of the disclosure and
decislon-making.

We opposed to mountaintop-removal mining and valley fills. These
practices bury important headwater streams, destroy biologically rich
forest ccosystems, damage drinking-watet sources used by millions of
people. cause frequent and severe flooding, and wreck the quality of

Hife in Appalachian communities. Leveling mountains and burying streams
is wrong and must stop, A reading of the CWA and SMCRA clearly shows
that the government is not onty allowed, it is required to prohibit
MTR/VE,

We welcome scientific studies that document the widespread and
irreversible damage the coal industry is doing to Appalachia. Yel this
BIS rejects, without meaningful consideration_specific restrictions on
the use of valley [ills. These restrictions could he based on size of
the fill, cumulative impacts, types of streams affected, or value of the

aquatic and terrestrial resources in the region,
We are opposed to any changes that would weaken the laws and regulations

that protect clean water. In particular, we oppose the proposal to
eliminate the stream bulfer-zone rule that prohibits mining activity

8-1-1

1-10

within 100 feet of streams. This rule should be strictly enforced for
valley fills and in all other cases,

We do not support Alternative 1, 2. or 3 as described in the DEIS
report. None of these aptions will adequately protect Appalachian
forests, wildlife, water, or communities.

We are opposed to any changes that would weaken the laws and regulations

that protect our rivers and streams from the effects of mountaintop
mining and valley fills. As & result, we are opposed to each of the
setion allernatives evaluated in the Draft Environmental Impact
Statement.

The DEIS contains indisputable evidence of the devastating and
irreversible environmental harm caused by mountaintop mining. Other
agency studies alse show that mountaintop mining contributes to flooding

disasters in mountain communities. Unfortunately, cach of the

alternatives in the draft EIS ignores various findings of these studies

and the very puirpose of the EIS - to find ways to minimize, to the

maximum extent practical, the environirental consequences of mountaintop
mining. The "preferred alternative” would cleiarly increase the damage from
mountaintop mining by eliminating the current limit on using nationwide

permits to approve valiey fills in West Virginia that are larger than

250 acres., and giving the Office of Surface Mining a significant new

rele i Clean Water Act permitting for mountaintop mining (a role it

does not have under current law), These actions would clearly result in

increased environmental harm. Mountain removal mining destroys the scenic beauty of the
Central Appalachians, which in turns significantly harms local and regional
economies, Our cavironmental laws require. and the citizens of the region deserve,
a full evaluation of ways to reduce the unacceptable impacts of

mountaintop mining. Turge you to abandon the "preferved alternative”

and to reevaluate a full range of options that will minimize the

enormous environmental and economic damage caused by mountaintop mining
and valley fills.

These comments are submitied for the organization as well as for the
writer personally. Thank you for your consideration.

Sincetely,

Steven Krichbaum

Wild Virginia Congervation Director

412 Carter Street

Staunton, VA 24401 phone: 540-886-1584
January 6. 2004
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Frances Lamberts, League of Women Voters of Tennessee
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The League of Women Voters of Tennessee
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Meg Maguire, Scenic America

. . o S : |
R LR ol REC:
S, | e e By Scenic America Z
) S L T S - Cooe ' January 5, 2004
6. lbcemmmdaﬁom A N 7 M. John Forren
B AR . T U.S. Bnvironmental Protection Agency
mmemawmwmmmuufmmny ‘ 1-9. 1650 Arch Street
'MmmmwmwmmmmeQmmwamﬁw A Philadelphia, PA 19103
. . longer term. We bakieve that the egulagory fr ck should be stréngthisnad, Howevet, o
. mmwmmammmmepmmmnmmmof - . Dear Mr. Forren:
" scxme Goprent provisions suctas the SPZ rul inthe wake of consolidston willnctacivo | <10 :
"'Wmmgmmmmwﬁmmm ioos. We therchore uego consderationofthe. | o On behalf of the Board of Scenic Americe, I am writing to urge the Bush Administration
o . . L 1o stop mountain-top removal by <o es. This practice wil troy Appalachia’s scenic -
‘ , o val by coal Thi 1 des
 mal ; s N 1 tining, iichring all owA - | L beamy,wi%iwipeomfores&mdthecdﬁcalhabﬁutheymﬁmbmmmmdthmn
Secummcemﬁmmm Wmmaymammwbeupmu EECTEEE BRI communities. ‘ i
"’States mﬁ,mmyv&gﬁyﬁ&h tait mmmgop i shmldbcnpﬁeld. o e X xa According to the Administration's draft Envire tal Impact Stat (EIS) on
e : : | SR ) mountaittop removal coal mining, the eavironmental effects of mountain top removal are
.. mdmmwm pmmtsbrM‘t‘MNFopérmmsdwnkihe ) o widespread, devastating, aad permanent, Vet the draft EIS proposes 1o restrictions on the size of
. Wmd&ﬂnmmﬂmﬁmnmemdmmm : R IR valley fills that bury streams, no limits on the number of acres of forest that can be destroyed, no
Tl protections for imperiled wildlife, and no safeguards for the communities of people that depend
mmwmwmwmmmmmmmm&mwmm s:m« ‘ ion' future ions.
P ‘ e S R on the region's natural resources for themselves and generations
. , Co ) The Administration's "preferred alternative” for addressing the problems caused by
' lValkyﬁtl,!szmEi Mmmmmmmmmﬁmmwm& 11-8 mountaintep removal coal mining is to weaken existing environmental protections. This
. ; S "preferred alternative” ignores the administration’s own studies detailing the devastation caused
. »Fnﬂ ! and I ! ofmzemdﬁadmlmldhfe E sbnuld IR by mountaintop removal coal mining, including: 1-5
' . over 1200 miles of streams have been damaged or destroyed by mountain top removal;
pubhcpamgpaﬁmmpmdmmhwlvmgmmﬁmmmm ST
. beabndgd. mbhehmmsmﬁanmﬁﬂsmmmmaﬂmmmwwm& . ’ forest losses in West Virginia have the potantial of directly impacting as many as 244
. 'theresultammgtﬂanemwmidapply T ) o R vertebrate wildlife species;
ﬁ-;.mmgmﬁmm;:mwfwmmuﬁw bybcm;he»cost;;;c L ' Without new limits on mountaintop rémoval, an additional 350 square miles of
.+ findings considared i the shaping of reguilatory guidance is demanded ) mountains, streanss, and forests will be flattened and destroyed by mountaintop retoval mising,
.. public in agencies" compmissioning or condhoting the scieritfic research, and by sound decision - o In Gght of these facts, we urge you to consider altérnatives that reduce the environmental
‘mhnsmmmmmmmwmﬁwnammm S impacis, inclading the scenic impacts, of mountaintop removal. Thank you for your consideration
'.WcMm&rmwa&gmmmﬁommemomeY&m LT : of this imy

‘smwely. C O N T . Sincerely yours,

, pmmmnmxmwcwmvm R Zj@
PC ShamFﬂle?mmmomeVommem R Presi

WMMMGWMMTW

. . W T, . , . 801 Ponnaylvania Ave., SE Phone  {202) 643-6200
N el FEE Co " R ) Suite 300 Pax 1202} 8689130 X . @
' D ) . ’ ‘ : : Weshingion, DG 20008 Emgl  sosnio@scanic.ong 2 ember of Sarthshare b
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Mary Mastin, Sierra Club

SCENIC SOLUTIONS:
DESIGNS and METHODS TO SAVE
AMERICA THE BEAUTIFUL

Seenic Solutions, a full-length multi-media CD-ROM, is now available! In partnership with the
USDA Natural Resources Conservation Service, and with generous support from the Ittleson Foundation in
New York City, Scenic Anserica has compiled 45 case studies that represent a variety of innovative designs
and methods to save America’s cherished natural beauty and distinctive communities.

Scenie America senit out an open cali for submissions to a wide range of private firms, universities,
businesscs, conservation organizations and govemnments throughout the country, A prestigious selection
Mwwwmmbm=mmmmmmmnemgmmmmmmiou:
categoties,

. Cities, Towns and Nelghborhood Character
"Bx:  Design Guidelines for Manchester’s Commercizz! and Historic Districts ~NT. -
Salem Riverfront Profect-OR..
« Highways, Byways and Context Sensitive Solutions
Bx:  Saving Historic Route 50 - An Innovative Solution ~ VA
The Earth Berm Vegetative Sound Barrier us a Green Alternative in Akror - OH
+ Landscape Character )
Bx:  Long-term Visual Effocts of Alternative Clear-Cutting Intensities and Patterns - NH, ME
Sears- Kay Ruin Day Recreation drea: Preserving a Sem aof Discovery in Heritage
Interpretation— AZ
* Tools ‘
Bx:  California Scenic Conservation Initiative: Scenic Resource Mapping Methodology — CA
Visual Analyses for Utility Siting - CO

The CD includes video clips, maps and case studies as well as a full color 12-page booklet outlining
the project. The cost of Scenic Solutions is $20.00+ $2:50 S&H. Toorder please e-mail Janet Jones,
jones@scenic.ote, or mail the attached order form to:

Scenic America .
801 Pennsylvania Ave SE, Suite 300
Washington, DC 20003
Scenic Solutions Order Form - 2003/2004
Name:
Street: .
City: State, Zip Code,
Quantity: . Credit Card Info: Visa _ MasterCard _ American Bxpress,  Total: §
Account Number: " Exp.Date
Signat '

REC'D Ja 12 213

January 3, 2003

John Forren
U.8. EPA (3EA30), 1650 Axch Street
Philadelphia, PA 19103

Draft Programmatic Environmental Impact Statement on Mountain Top Mining/Valley Fill
(MTM/VF) in the Appalachian region of the eastern United States.

Dear Mr. Forren,

Please accept these comments on behalf of the Upper Cumberland Group of the Termessee
Chapter of the Sierra Club.

We write because of our concerns that the environmental degradation and destruction of
mountain forests, valleys and waters that has oceurred in West Virginia and Kentucky from this
type of mining not be repeated in Tennessee or throughout the Appalachian coalfields. Our
experience in looking at the Environmental Justice, NEPA, Endangeted Species and Clean Water
Act issues conpected with the mountaintop mining project at Zeb Mountain in Campbell County
T leavesns to Tucle that this type of mining (here called “cross-tidge” mining, but
we believe essentially the same as mountaintop removal) cannot be accomplished without
devastating destruction of affected streams and creeks and the eco-habitat for many species.

While we inderstand and agree with the need to address the vital water protection issues
invelved in this type of mining, the narrow focus of the three alternatives in the DEIS on

interaction between the agancies does not account for other possible alternatives - ie. deep

‘mining ot no mining. As the U.8, Pish and Wildlife Service said in its September 2002 memo, 1-5
the three ‘action’ alternatives, as currently written, cannot be interpreted as ensuring any .
improved environmental protection .., let alone protection that can be quantified or even

estimated in advance.”

The No Action alternative assumes that mining - and mountaintop mining - will continue, but
fooks only at the issues of whether any change should be made In how the agencies (OSM, the
Corps and EPA) interact.

Tennessee hos a unique situation among the four states jnvolved in the DEIS in that the federal

OSM has SMCRA jurisdiction hare, This means compliance by OSM with NEPA is required

here and that should involve early consultation with the Corps and with EPA - and with the state | 1 -8
of Tennessee’s Department of Conservation and Environment. This is not being done. The

recent perritting of over 2100 actes at Zeb Mountzin is & prime example.

@ Pitnted on scycd paper
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Because of the difference in the agencies having jurisdiction to admirister SMCRA, we do not
believe that Tennessee should have been included in this DEIS.}

‘Whatever the jurisdictional vagaries of the different states, it is essential that all permits reqxﬁmd
to protect water quality be issued, with sppropriate public noﬁce, cornment and hearings, prior to
the issnance of the SMCRA permit and commencement of the mining, Due to the unique quamy
of the forests and diversity of rare and endangered terrestrial and aquatic species in the region of
this DEIS, individual Section 404 permits are required under the Clean Water Aot

The DEIS recognizes that the forests, streams and creeks of Appalachia are some of the most
biodiverse in the world. Tennessee is one of the last remaining habitats for the federally

- threataned Indiana bat. Several neotropic birds, such as the Cerulean and Golden warbler,
deemed “in need of management™ by the State, are finding a last refuge in the forests of the
Upper Cumberland region of Tennessee. The Cerulean warbler, in particular, needs deep forests
to survive,

The DEIS fails to adequately assess the cumulative impacts to the forests from future
stripmining and the cutting in the region that is predicted by the Southern Forest Resoutce
Assessment.

The Southern Appalachian ecoregions are well known for the richness and rarity of their
terrestrial and aquatic species. There is no doubt that the heavy sedimentation of the streams
involved in a mountaintop mining siteation makes those streams inhabitable for many aquatic
species. The DEIS corfestly recognizes that the Southern Appalachians have one of the richest
salamander faumas in the world, The DEIS fails to recognize that salamandets and mussels, for
example, have a particutar difficulty adapting or changing habitat to new streams.

All terrestrial and aquatic animals may have difficulty surviving largescale mining projects when
the rect ion is pot reforestation, but to gr and non native plants,

The DEIS correctly racognizes that the Southern Appalachians contain some of the Jast
remaining stands of a forest type that was once spread over the northern hemisphers and that
these rich desiduous hardwood forests are increasingly threatened. Tenmosses’s hardwood
deciduous forests, the mixed mesophytic, are the seedbed for many plant species and habitats.

Yet the DEIS fails to fully consider the value of these forests and the terrestrial and aquatic
species dependent on them and the very real predictability of their destruction - and extinction-
by widespread mountaintop mining and valley fills.

The DEIS makes false assumptions about the value of the coal produced, underestimates the
costs of mitigation measures and of cleaning up the water, and fails to consider the adverse
health consequences of incressed coal burning by coal burning power plants due to increased

"The DEIS does not adequately address certain issues specific for Tennessee, when it
addresses specifics for the other states, ie the extent of remaining coal surfaceminable seams in
Tennessée or remining issues specific to Tennessee.

8-1-2
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coal supply. The u:unmnif.: value of the losses to the region’s tourism industry from the
degraded environment are not given adequate consideration.

The DEIS description of the choiee of different mining methods and the associated costs looks
only at maximizing the coal recovery in the least éxpensive possible way and does not
adequately factor in the value to the environment of environmental protection measures. Stream
mitigation and permitting costs are underestimated, as well as dangers from possible dam or
sediment basin breach and from the long term effects of acid and coal mine drainage.

Due to the massive size and devagtating effects of these mountaintop mining operations, many
streams and watersheds are affected.  So much water is difficult 1o protect. The DEIS falls to
consider the long term effects on ground water hydrology from widespread mountaintop mining.
Such effects can be predicted to be very significant. Bonta, J.V, C.R. Amerman, W.A. Dick, G.
F. Hall, T.J. Harlakowicz, A.C. Razem,and N.E. Sneck. “Impact Surface Surface Coal Mining
on Thres Ohio Watersheds ~Physical Gonditions and Ground Water Hydrology” Journal of the
Amierican Water Resources Associstion, Volume 28, Number 3, June, 1992, 577-596 at 593.

The DEIS assumes a great value for man-made ponds or basins as a means of controlling
sediment. According to the Stormwater Center, “... few (sediment basing) are probably
capable of consistently removing 70% of the incoming sediment, much less the 95 to 99%
removal that is typically assumed,” and measures to increass the solids trapping efficiency of
sediment basing are rarely incorporated into the design (Stormwater Center 2003). Stormwater
Center (2003). “Improving the Trap Efficlency of Sediment Basms » Techmeal Noze #84,
‘Watershed Protection Techniques. 2(3): 434-439 (hithy//www. stormwater¢ienter.fi

The DEIS recognizes the value of headwater streams to the river ecosystem. Doppell, et al
1993, “Even where inaccessible to fish, these headwater strearas provide high levels of water
quality and quantity, sediment control, nutrients and wood debris for downstream reaches of the
watershed. Intermittent and ephemeral headwater streams therefore are often largely responsible
for maintaining the quality of downstream riverine processes and habitat for considerable
distances.”

Yet, the following guotes indicate that the DEIS recognizes that the dangers of valley fills and
the potential offsetting values of sediment basins need further study.

“Filling or mining stream areas even in very small watersheds has the poteami to nnpnctaquam

communities some of which may be high quality or potentially support unique aguatic species.”
DEIS - DE-D-4, It has not been determined if drainage structures connected with mining can

provide some benefit.”

At the Zeb M site in T after only a few months of mining in a 10 year
tife of mine operation, total suspended solids readings in a major stream (home of the federally
theatened fish the blackside dace) have already been consistently more than ten times the permit
Limits. Wa submit that the coal industry’s use of the Sed Cad 4 and OSM’s permitting
procedures are based on fanlty modelling and inadequatepmdxcuomformentloadsm
sediment basins.

11-7-2
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Landon Medley, Save Our Cumberland Mountains, Inc.

“Further evaluation of streamn chemistry and further investigation into the linkage between
streani chemistry and stream biotic ity and structure are needed.” DEIS- TH-D-7,

“While these studies illustrate that mining and valley fills may alter the sediment composition of
streams, it is not known if this change may impact functions of stresiis downstréam or how long
those impacts may last. Assessment of stream sediment characteristics should be included in any
WD%%%O%S ;xr monitoring program for streams downstream from mining and valley

5.” - HI-D-

*. . potential impacts from valley fills to stream chemistry and possible alterations to stream
geomorpholgy were discussed as areas of further need for investigation” DEIS -[I-D-11

We submit that becanse thess further studies are needed, this Draft Environmental Impact
staternent is incomplete.

Finally, the DEIS fails to consider the adverse health consequences to the population in the
region (and in the nation) of increased coal burning by coal burning power plants due to
increased coal supply from increased coal mining in this region.  The Eighth Cirenit Court of
Appeals recently found that NEPA required the Surface Transportation Board to consider the
indirect adverse impacts of incrensed coal supply on air quality. - Mid-States Coalition for
Progress v Surface Transportation Board of Amevica ; No. 02-1359 (8 Cir, October 2, 2003).

Mountaintop mining and valley fills have the potential, dus to downstream reach and widespread
air'quality impairment, for a devastating impact on aress much larger than those permitted. We
believe that it is a serious mistake - and self destructive act - for this human speciss to risk
extinction of so many other species all in the sake of pursuing & noxiotis source of energy which
has been shown to have harmful health consequenices for us all.

We suggest that this draft Environmental Impact Statement must be re-done for additional
studies and issues to be assessed.

Thank you for the opportunity to make these comments.

e sty ”/ W
SéERRA Mary M. $ast :
LLUB Conservation Chair, Sierra Club
,,'.,."lf.m L Upper Cumberland Group
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Save Our Cumberland Mountains, inc.
224 South Main Street, Suite 1
P. 0. Box 479
Lake City, Tennessee 37769

January 2, 2004

Mr.-John Forren

U.S. Environmpntal Protection Agency (3EA30)
1650 Arch Street

Philadelphia, PA 19103

e-mailed to EPA: »

Gl LR R

Dear Mr. Fetron,

The Stripmine lssues Committes of SAVE OUR CUMBERLANDS MOUNTAINS, INC.
{SOCM) is submitting the tollowing written comments on the above agencies
annauncement of the Mountaintop Mining and Valtey Fills in Appalachia. The Draft
Programmatic EiS considers new or revised program, guidance, policies, or regulations to
minimize; to the maximum extent practicatle, the adverse environmental effects of
mountaintop mining and valiey fill operations within the Appalachian study area in West
Virginia, Kentucky, Virginia and Tennesses. Written comments on the Draft Programmatic
Environmental impact Statement {PEIS) must be received by January 8, 2004,

Our comments will address conterns within the Draft PEIS with any mountaintop mining
and valley fills operations in Tennessee and its domino effects on Tennessee’s citizens, its
watersheds and individual county’s economic growth plans, and the State of Tennessee
and EPA Water Agreement. SOCM membership is composed of citizens who believe that
they have an inherent power and right to affect the course of our lives and surroundings.
SOCM is committed 1o using this power to improve the quality of fife in our communities.
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Draft Mountaintop Mining and Valey Fills PEIS Page 2

SOCM betieve that citizens have a right to know about and have a voice in developments
that affect us and communities. SOCM membership is concem with the Draft PEIS lack of
addressing potential cumulative problems created from long term impacts of “Mountaintop
Mining and Valley Fills” and “Mountaintop Removal Mining” and “Crossing Ridge Mining”
operations which results in problems with restoration, maintenance and protaction of water
resources found in the 22 county area of the Tennessee coal fields.

EPA's national water program has worked with the State of Tennessee to create
comprehensive state watershed approach strategies that actively seeks a higher standard
of protection for the human environment. . In an agreement with EPA, the state of
Tennessee must identify all streams and lakes that do not meet water quality standards or
do not have the required control strategy in place, must develop strategies 1o identify
pollution sources, and purpose water quality improvements, beginning with the highest
priority streams. The Drah PEIS does not address how federal agencies and the State of
Tennessee plan to maintain the comprehensive state watershed approach strategies and
grant proposed mountaintop mining and valley fills and mountaintop rémoval operations
and cross rigge mining operations projects. “Mountaintop mining operations in the

Appalachian coalfields involved fundamental cha o.the region’s Jandscape ang
terrestrial wildlite habitats.” [EPA, OSM, COE and FWS Preliminary Mountaintop-Mining

PEIS, January 2000] Mountaintop mining and valley fills would change the Tennessee’s
watersheds into wasteland of grassy knolls. With the increasing size of mountaintop
mining operations, a single permit could change thousands of acres of Tennessee’s
hardwood forests, seriously poliute streams, and damage the sensitive ecological diverse
watersheds. Tennessee’s ecoregions serve as a geographical framework for establishing
regional water quality expeactations. Tennessee's watershed approach serves as an
organizational framework for systematic assessment of Tennessee’s water quality
problems. This unified approach affords a more in depth study of each watershed in the
Tennessee coaifields and encourages coordination of public and governmental
organizations. The proposed Drait PEIS falls completely to address how the proposed
federat action will impact Tennessee's Watershed Management Approach program.

The proposed federal action on mountaintop mining and valley fills, mountaintop removal
mining and cross ridge mining operations weakens the State of Tennessee’s, U.S. Army
Corps of Engineers', U.S. Fish and Wildlife 8arvica’s and EPA’s standards for the highest
priority of environmental management programs and protection policies to address
problems associated with hydrologically-defined geographic areas and ground and
surface water flow in the sensitive ecosystem watersheds of Tennessee's coal fields. The
Draft PEIS for mountaintop mining and valiey fills under current review weakens
Tennessee and federal guidetines and principles of assessing proposed federal actions by
partnerships, geographic focus and sound management techniques based on strong
science and the latest data. Federal agencies continue to “re-act” to mine related
problems instead of anticipating problems.

Over the past two decades, the Environmental Protection Agency (EPA), U.S. Army Corps
ot Engineers (COE), U.S. Fish and Wildlife Service (FWS) and the Office of Surface
Mining Reclamation and Enforcement {OSM) have achieved important reductions in
discharged potlutants to the Nation’s air, lakes, rivers, wetlands, estuaries, coastal waters,

5-6-2

Draft Mountaintop Mining and Valley Fills PEIS Page 3

and surface and ground waters. . These successes have been achieved by controlling
point sourcés of pollution and enforcing high standards. The Clean Water Act was

a major role. player in achieving these improvements in our Nation’s drinking water supply.
The proposed changes to mountaintop mining and valley fills permitting would sericusly
damage all faderal agericies’ credibility and accountably to the American public to restore
and maintain the chemical, physical, and biological integrity of our Nation’s waters: The
Draft PEIS usage of the so-called “Study Areas” data for Tenngssee which consist of data
from known violators of SMCRA regulations and the Tennessee Division of Water
Pollution Control ~ Mining Section’s NPDES regulations is being used to misinterpret how
the Tennessee Federal Program is addréssing program-wide impacts and support of
program-level decisions related to mountaintop mining and valley fills. The Programmatic
EIS should discard all data from the Ténnassee Federal Program in reviewing
mountaintop mining and valley filts.

EPA, FWS, OSM and COE emphasis must be on raising the bar to & high standard to
strengthen the public trust and sustain long-term environment improvements to our
Nation's drinking water supply. The Draft PEIS does not achieve these high standards in
its current form. Nationwide, the Draft PEIS only aliows tegal loophoies for coal industry
operators and federal agencies to weaken the Clean Water Act of 1977 (CWA) and the
Surface Mining Reclamation and Control Actof 1877 (SMCRA). In Tennessee it weakens
the Tennessee Water Quality Control Act, and the Tennessee Code Annotated 69-3-101
to 69:3-137, and the Tennessee Safe Drinking Water Act of 1983, TCA 68-221-701 10 68-
221-720, and the Tennessee Federal Program, 30 CFR Subchapter T, Part 942
Tennessee.

SOCM is concemed that the proposed Draft PEIS including Tennessee with states that
have actual mountaintop removal mining sites with approved SMCRA permits. The study
area data provides partial useful information while much of the data is foo outdated to
apply to the criteria stated in the February 5, 1999 Notice of Intent. [84 FR 5778]
Particularly alarming are the differences between the Preliminary PEIS of January 2000
and the Draft PEIS of May 2003. The data from Tennessee's “Study Area” is misieading
16 the overall impact assessment in the Draft PEIS.

SOCM finds the Draft PEIS document to be inadequate and too deficient to adequately
evaluate the Tennessee Federal Program and its program-wide impacts and support
program-level decisions that are reasonable and defensible. The Draft PEIS evaluation
does not provide complete environmental review and cost analysis of the array of issues
concerning the natural and built environmentai concems. Key environmental advantages
and disadvantagss such as habltat loss, changes in land use, siting difficulty, sediment
requirernents and potential fong and shon-term consequerices, monitoring needs and
aesthetic impacts are not adequately address. The Draft PEIS does not address how the
proposed federal action will atfect the State of Tennessee own environmertal and
economic development policies,

While the proposed Draft PEIS addresses issues from the eyes of federal agencies and
the political powers that be in Washington, DC, 1 fails lo address the serious concerns that
mandated the PEIS. Chief U.S. District Judge Charles Haden opened the eyes of America

5-6-2
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to the serious damage being done 1o the Appalachian region of Amaerica. [cite Judge
Charles H. Haden's decision October 1999, Bragg v. Robertson, (Bragg, U.S: District
Court, Civit Action No. 2:98-0836 S.D. WV] Judge Haden's bold position to hold federal
agencies accountable for they actions shouid be the guiding fight in drafting any proposed
PEIS to address significant impacts to our Nation's drinking water supply. The current
Draft PEIS does not-meet its original intent under NEPA. The Draft PEIS only priority is to
support the use of mountaintop mining and valley fills, mountaintop removal mining and
cross ridge mining and other types of surface coal mining in the Appalachian coalfields.

Sincerely,

LANDON MEDLEY, Chair
SOCM, Stripmine Issues Committee

SOSM Sta#f Contact:

Jonathan Dudley, Organizer

CC: {Text only, no attachments)

Katherine Trolt, U.S. Amy Corps of Engineors, Washington, DC
Michael Rabinson, U.8, Office of Surface Mining, Pitleburgh, PA
Cindy Tibbol, U.S. Fish and Wikifife Ssrvics, State Collage, P
Russall Hunter, West Virginia Depariment of Environmental Probcﬁon, Nitro, W.VA.
Govemor Phil Bredesen, Nashvilie, TN
U.3. Senator Bill Friat, Washi
U S Ssnator Lamar Alexandar, Wﬁsmngbn b
Lincoln Davis, DC
r‘ issioner Betsy Childs, TDEC, Nashville, TN
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EXECUTIVE SUMMARY AND
SAVE OUR CUMBERLAND MOUNTAINS, INC.
POSITION ON MOUNTAINTOP REMOVAL MINING
AND CROSS-RIDGE MINING

The Draft Programmatic Environmental Impact Statement (PEIS) was prepared by the
U.S. Army Corps of Engineers (COE), the U.S. Environmental Protection Agency (EPA),
the U.8. Department of Interior's Office of Surface Mining (OSM) and U.8. Fish and
Wildlife Service (FWS), and the West Virginia Department of Environmental Protection
(WVDEP). The purpose of this EIS was to evaluate options for improving agency
programs under the Clean Water Act (CWA), Surface Mining Controt and Reclamation Act
{SMCRA), the Fish and Wildlife Coordination Act (FWCA) and the Endangered Species
Act (ESA) that would contribute to reducing the adverse environmental impacts of
mountaintop mining operations and excess spoil valley fills (MTM/VF) in Appalachia.

Preparation of this Draft PEIS was intended to address substantial information gathering
and relevant historical data, detail several possible alternative policy frameworks, and
contains the result of scientific and technical studies conducted as part of an effort to
address significant cumulative environmental impacts due to mountaintop mining and to
address impacts from Mountaintop Removal Mining operations pursuant to the agreement
in the settlement agreement known as v. Ry iv. No, 2:98-0636 (S.D.
W.V.). This is a “programmatic” EIS consistent with the National Environmental Policy
Act (NEPA) in that it evaluate board Federal actions such as the adoption of new or

revised agency program gusdance pohc»es, or regu anons Mognggmtog mmmg’j refers to

i t
Execunve Summary, nage ES-1 2003)

This Mountaintop Removal Mining and Valley Fills data in the Draft PEIS should give more
than a cursory investigation into the current and potential impacts of Mountaintop Removal
in Tennesses. In the Draft PEIS Tennessee surface coal mining operations are included in
some of the data. However the Draft PEIS never examines the history of compliance of

these surface coat mining operatsons in Tennessee wmch are mcluded in the Draﬂ PEIS

g Lt id 5
These practices are vtoaataons of the spmt cf federat aws CWA SMCRA FWCA anﬁ
ESA. Mountaintop Removai and Cross Ridge mining forever alters the landscape and
destroys mountain communities. Mountaintop removal is incompatible with fong-term
economic development opportunities such as tourism.

tn Tennessee there have been few if any permits for Mountaintop Removal operations.
instead OSM’s Knoxville Field Office has been issuing permits for other types of
Mountaintop Mining. Over the past ten years OSM's Knoxville Field Office has issued five
permrts for “Cmss~Rldge Mmmg” SOCM views Cross Ridge Mining” as another type.of

3 va SO s practice. The use of a diferent name for
what amounts to baszcauy the same pracﬁce is a cynical attempt by the coal industry and
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Draft Mountaintop Mining and Valley Fills PEIS Page 6

regulatory agencies to avoid the scrutiny that has been focused on Mountaintop Removal
by Jugige Haden's decision.

Cross Ridge Mines do not receive a variance from AOC; and purport 1o restore mountains
to their original contour. In some cases this may lesson the need for “Valley Fills” or "Head
of Hollows Fills". However so farin Tennessee all Cross Ridge Mines have either been
petmitted with or revised to have changes to include fills. Even whan Cross Ridge Mines
do not inciude valley fills they may be just destructive {through erosion, disturbance of
large acreage, and potential slope fallure) to public waters as valley fills. SOCM is very
concermned about the safety of operation — thers is much potential for hazards both to coal
industry employses working on site and citizens who live near these mines.

The impacts of Cross Ridge Mining in Tennessee and potential impacts of the practice
across the region must be addressed In the Draff Programmatic £1S. The Draft
Programmatic EIS for the federal program in Tennessee dedicates only a few paragraphs
to this practice under the title Cross Ridge Mountaintop Removal. The Mountaintop
Mining Draft Programmatic EIS should take a comprehensive fook at Cross Ridge Mining.
The Draft PEIS should address concerns about disposal of excess spoll, slope stability,
erosion, safety, and technical feasibility related to Cross Ridge Mining.

The Draft PEIS only looks at blasting complaints during the period of June 1998 o July
1999. During this period there were only 6 blasting complaints in Tennessee. Wa know
that at the Cumberiand Coal Company site in Cumberland County, Tennessee alone there
were more then 10 complaints. We know that current SMCRA ragulations allow blasting
which damages homes and wells. This study should riot use the assumption that
compliance with blasting regulations will prevent damage.

The Draft PEIS fails to access the significant direct and indirect impacts of mountaintop
mining on the economies ¢f Tennessee's 22 coalfield counties. The Draft PEIS should
axamine the full cost of surface coal mining operations on the economy, instead of only
looking at surface ¢oal mining jobs. The Draft PEIS does not address cumulative impacts
of changing the topography and land cover or storage of mine waste in head of hollow filis
wouid have on Tennessee.

Members of Save Our Cumberiarid Mountains who fought for the federal Surface Mining
Control and Reclamation Act of 1977 and created the Applicant Violator System (AVS)
program took sefiously the provision of SMCRA which says that Mourtaintop Removal
with a variance from Approximate Original Contour will only be allowed whan it is-shown
there is a better post mining use for the land it it is left flat. These members question
whether this standard had even been applied. The wide use of granting a varianee from
approximate original contour that we have seen in other states is unacceptable and is not
in the spirlt of the 1977 Surface Mining Control Reclamation Act.

The use of “Valley Fills” and other mining practices that store waste or otherwise aiter the
waters of the United States are in violations of the Clean Water Actand should not be
permitted. Federal agericias should enforce the 160 feet buffer zone and the Clean Water
Act. Mountaintop Removal operation by design violates these laws.

16-3-2
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SOCM strongly disagres with the premise that better coordination among agencies will
address concerns about Mountainiop Removal and Mountaintop Mining. Instead federal
agencies should study the impacts of these mining practices and act to protect
communities and the environment by not allowing Vallsy Fills and Head of Hollow Fills, not
allowing an Approximate Original Contour Variances, enforsing the 100 teet stream butfer
zone, and taking a second look at the feasibility of returning whole mountain peaks to

CM an organization of over 2000 ot gNnNassee wis

Of four states studied in the Draft PEIS, Tennessee is the only state with a Federal
Surface Mining Regulatary Program carried out by OSM-Knoxvitle Field Office. The Dratt
PEIS should take into consideration the experignce if Tennesseans before recommending
changes in the amount of authority given to OSM in permitting of Mountaintop Mining and
Mountaintop Removal and Cross Ridge mining operations. An examination of the
violations in Tennessee would show that OSM has been ineffective in preventing surface
mining companies from violating the law. The Draft PEIS should evaluate the record of
violations of all the mines by OSM-Knoxville Field Office. The case history records of the
Skyline Coal Company, the Eastern Mineral mining site and the Rith Energy operation and
others surface coal mining operations are clear examples of bad permitting assessment in
Tennessee. Yal, these areas are noted in the Draft PEIS as study areas. This mining
operatian’s record of violations gives a mare complete picture of OSM’'s Mountaintop
mining {pursuant to the Draft PEIS definition of MTM/VF] permitting in Tennessee.

in Tennessee, the public participation process is programmatic. instead of being a time
when the public can raise toncerns about a mine which OSM takes into consideration
in its decision to grant or deny a SMCRA permit, it has becoma a period during which
O8M and a mining company work together to adjust mining plans to. avoid concems
raised by the public. OSM-Knoxville Field Office acts as a consultant to the mining
companies instead of just evaluating and makes a decision about & permit application.

In the case of Zeb Mountain Cross Ridge Mine in Campbell and Scott Counties,
Tennesses, many significant changes were mads 1o the pemit application after the public
commant period has ¢losed. When OSM-Knoxville Field Office held an informal
conférprice on the permit application many aspects of the application were in flux so it was
impossibte for local resident and concerns citizens across Tennessee to know what to
comment on. Later OSM-Knoxville Field Office used the fact that SOCM membets had
made muttiple visits to the-Knoxville-Field Office to raise concerns and get information, as
& reason for NOT réopening the comment period. But, still citizens across Tennessee
were left out of an opportunity to make comments on these changes to the Zeb Mountain
original SMCRA permit application.

Tennesseans across the coalfisids have been left out of the Draft PEIS comment period
process. Scoping has been inadequate; there was no scoping hearing held in Tennesses.
Many State agencies were unaware that the Draft PEIS covered more than just

2-1
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Drat Mountaintop Mining and Valley Fills PEIS Page 8

Mourtaintop Removal operation with an AOC variance. Most people in Tennesses were
not aware of the Draft PEIS. The Draft PEIS fails to provide the best avallable scientific
and technical information that will facilitate a better informed, more coordinated and
efficient decision-making process by federal agencies.

The Draft Programmatic £1S should be discarded and return to its original task to prepare
a joint voluntary Environmental Impact Statement that will fairly examine agency policies,
guidance, and decision-making processes in order to determine whether they can and do
minimize, to the maximum extent practicable, adverse environmental effects from
Mountaintop Mining, Mountaintop Removatl Mining and Cross Ridge Mining operations
and the disposal of excess spoil in valley fills. The current Draft PEIS ondy “rubberstamps”
the prasent policies of federal and state agencies and revised the current procedures to
do away with surtace coal mining law's buffer zone that prohibits mining activities to
disturb within 100 feet of large streams, eliminating the current limit on using nationwide
permits to approve valley fills in West Virginia that sre larger than 250 acres, and giving
the Office of Surface Mining and Reclamaticn a greater in Clean Water Act permitting.
Judge Haden’s decision recognizes the damage being done to Appalachia communities.
The current proposed Draft PEIS fails to address the irreversible harm to the environment
and to communities in the coalfields of our Nation. The Draft PEIS at ES-B states that
approximately 1200 miles of headwater streams “were directly impacted” by Mountainfop
Removal Mining and Valley Fills between 1992 and 2002. There is no scientific basis that
would confirm an environmentally "acceptable” amount of stream loss. The Mountaintop
Mining and Valley Fills EIS Steering Committee agreed that it is “difticult if not impossible
to reconstruct free flowing streams on or adjacent to mined sites”. (August 15, 2002,
committee’s working draft)

Save Our Cumberiand Mountains ask that federal and state agencies and their officials |
realizes that the current regulations, policies; procedures, and guidance has not
adequately protected the environment and the citizens of the coalfields of our Nation. The
proposed Draft PEIS is a step backward in timeto 1976 before the Clean Water Act, the
Clean Air Ast and SMCRA. Our citizens, their communities and the environment should
not bacome a political toy by the coal industry. SOCM urges that federal agencies step
back to the Praliminary Draft PEIS and start all over again to address citizen’s original
concemns and Judge Haden's decision.

END

4-2

SAVE DUR CUMBERLAND MOUNTAINS, INC.
STRIPMINE ISSUES COMMITTEE
WRITTEN COMMENTS ON
FEDERAL REGISTER: MAY 30, 2003, PAGES 32487-32488
DRAFT PROGRAMMATIC ENVIRONMENT IMPACT STATEMENT
ON MOUNTAINTOP MINING / VALLEY FILLS

Save Our Cumberland Mountains, inc. (SOCM) is an organization that-was originally
founded by citizens and for citizens affected by stripmining activity in eastern Tennesses
and the Cumberland Plateau. Many of our members live in the 22 coalfield counties of
Tennessee (Appalachia). SOCM has a long-standing history of struggling for citizen’s
rights to clean and safe drinking water and to live in a safe environment. SOCMis a
member of the Citizens Coal Coungil. The following comments are submitted to
specifically address the Draft PEIS 2003 and its contents as it relates to.proposals and
statemeénts made about mountaintop mining and valley filis in the coalfields of Tennessee.

The detinition of “Mountaintop Mining/Valley Fills (MTM/VF) Mining and Mountaintop-
Removal Operation used in our comments is pursuant to the Draft PEIS definition found
on in Glossary on pages VIIi-10 and Vili-11. Whilé the Tennessee Federal Program’s
definition found in OSM-EIS-18 varies somewhat in its wording, the Draft PEIS should
ciarify all official definitions for Federal run programs and state run programs. The general
public finds it contusing to determine the ditferences between the “mountaintop
mining/valley fills mining” and “mountaintop removal operations” found in the Draft PEIS.
SOCM feels that this will cause many problems in written comments being submitted by
citizens during the comment period.

The Tennessee coalfields are made up of the following (22) counties: Anderson, Bledsoe,
Campbell, Claibome, Coftes (no coal reserves are known to exist in Cotfee County),
Cumberland, Franklin, Grundy, Hamilton, Fentress, Marion, Morgan, Overton, the eastemn
parts of Pickett, Putnam, Rhea, Roane, Sequatchie, Scott, Sullivan, Van Buren, Warren,
and White: [see page 3-1, Final Environmental Impact Statement, OSM-EIS-18].

Under NEPA, the primary purpose of an environmental statement is to serve as an action-
force device to insure that the policies and goals defined in the Act are infused into the
ongoing programs and actions of the Federal Government, [30 CFR Section 1502.1] The
draft environmental impact statements shall be prepared in accordance with the scoping
process. [30 CFR 1502.8(a)] SOCM feels that the current Draft PEIS is so inadequate as
to preciude meaningful analysis that a revised draft PEIS should be done. The current
Draft PEIS fails to assess the significant direct, indirect and cumulative impacts of large-
scale mountaintop mining and valiey fills on each individual watershed communities in
Tennessee. The analyses of Tennessee’s coalfield counties and the State of
Tennesses’s economic development and community growth plans are weak in evaluating
impacts to long-term growth plans. “Environmental impact statements shall serve as the
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means of assessing the environmental impact of proposed actions, rather than justitying
decisions already made.” [30 CFR Section 1502.2(g)] Federal agencies must, at a
minimum, comply with the CEQ NEPA regulations when conducting their programs. The
Draft PEIS has not taken a "hard look” at the cumulative environmental Impacts of
mountaintop mining; the viability if reclaimed streams compared to natural waters; the
impacts that filled valleys have on aquatic life; wildlite and nearby residents; biological and
habitat analyses that should be done before mining begins; ways to avoid and minimize
stream filling: and the effectiveness of mitigation and reclamation.

The Draft PEIS should analyzes the comprehensive impacts to the human environment of
decisions by federal agencies resulting from all types of coal mining conducted under the
Tennessee Federal Program. The Draft PEIS should analyze the cumulative impacts that
would result from any proposals to change current policles. Since October 1, 1984, OSM
implemented a Federal program for the regulation of surface coal mining operations in the
State of Tennessee. [page 1-1, OSM-EiS-18] The Draft PEIS proposed to changes
portions of the current program policies to address mountaintop mining and valleys fills.
This may effect the State of Tennessee statutes or regulations. The Draft PEIS needs to
document what effects the Draft PEIS proposals will have on State of Tennéssee’s
statutes and regulations. The current Draft PEIS has volume after volume of
documentation on Kentucky, Virginia and West Virginia while very little documentation is
given on Tennessee within the Dralt PEIS. The federal agencies' press roleases refer to
better federal interagency commitment to require significantly better environmental review
and protection measures.

The Draft PEIS needs to analyze all types of coal mining operations under the Tennessee
Federal Program. Underground and surface coal mining methods, reclamation
procedures associated with each method, and coal preparation plants and tipple
operations that are described in the OSM-EIS-18. Underground coal mining, Surface
mining, Area mining, Dazer-loader-truck area mines, Contour mine, Augering, and
Mountaintop Removal operations data should be part of the analyzed data in the Draft
PEIS. The Draft PEIS should state what impacts the proposed policy changes would likely
have on these methods of mining operations under the Tennessee Federal Program.

Mountaintop removal is the remaoval of sntire mountaintop down to the bottom of the
lowest coal seam being recovered. [page 3-8, OSM-EIS-18] Mountaintop Removal
Operations, Includes, those mines that remove all or a large portion of & coal seam or
seams running through the upper fraction of a mountain or ridge. There three types of
mountaintop removal operations: (1) mountaintop removal with a variance from
approximate original contour {AOC), (2) mines which remove all of the coal seam or
seams in the upper fraction of a mountain but which retumn the land to AQOC, and (3) steap-
siope mines with an AOC variance. Under SMCRA, as well as both Federal and State
regulations, all mines are required to return the mined land to AOC, unless the regulatory
authorities, which, in Tennessee, are OSM, and the US Army Corps of Engineers, grant a
variance. What is inadequately considered in the Draft PEIS is the role of the State of
Tennessee in the proposed policies, guidance and coordinated agency decision-making
process.

4-2
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The purpose of the Draft PEIS, according to the Notice of Intent published in the Federal
Register on February 5, 1999, is

&ra -4 n e A L
hat could be affected by {i_zg size and [g@gon Qf exggﬁs spoxl dtsggga/ o tes in
valiey fills.”

Does the Draft PEIS accomplish the full requiremerits and Notice of Intert pursuant to
NEPA? It {the EIS] shall provide fult and fair discussion of significant environmenta!
impacts and shall inform descisionmakers and the public of the reasonable altematives
which would avolid or minimize adverse impacts or enhance the quality of the human
environment. [30 CFR Section 1502.1] Federal agencies are required to ook at the
“bigger picture” with any proposed federal action, such as described in the Notice of Intent
of February 5, 1999, Other factors play a major concern with the proposed developing
policies by EPA, OSM, FWS and COE. Surely Congress did not mandate a policy change
1o the Clean Water Act?

Has the Draft PEIS fully assessed and considered all NEPA required environmental,
social, cultural, economic, and human impacts from the proposed federal action? SOCM
belisves that the Draft PEIS has only begun to address the full scope of environmental
and human impacts. The Draft PEIS gives the impression that mountaintop mining and
valley fills can be managed without harming the environment and the citizens of our
Natiort. The reality is that mountaintop mining and their domino cumulative impact does
causes environmental and human impacts to the comimunities i the coalfields of our
Nation. The Draft PEIS does not address these environmaental and human impacts in
depth. The Draft PEIS only addresses the “process to minimize the adverse
snvironmental effects to waters of the United States.” While the required NEPA process
of & “hard-look” to consider the full scope of long-term cumulative impacts have been
overshadowed by a “fast-food” approach to assess cumulative impacts, during a short
three-year period, not only harms the environmental community, but it put the humans at
risk to health and environment impacts. OSM-Knoxville Field Office took eight years
(1992 to 2000} to assess a “Lands Unsuitable for Mining Petition (LUMP) for the Fall
Creek Falls State Park and Natural Area in Van Buren and Bledsoe Counties, Tennesses.
These two counties are part of the “Study Area” noted in the Draft PEIS. Yet, reviewers of
the Draft PEIS must assume that federal agencies have compile a document in
approximately three years which covers four states. The issue is to complex and needs
further detail scientific evidence to fully evaluate potential impacts from “"Mountaintop
mining”. The Draft PEIS only places a “standard” for which 1o measure impacts. You gan
not place & government standard on the loss of yout home or the cultural history of a
community.

MTM/VF Draft PEIS Public Comment Compendium

A-567

Section A - Organizations



i i ini Val ills P! 12

As stated by Kertuckians for the Commonwealth's Daymon Morgan, “Once your ofd
Kentucky home is gone, it is gone.” No federal or state agencies ¢an place a price tag on
such a loss. This emotional statement reaches to the heart of the fundament principles of
citizens’ rights under the Constitution and the guiding principles of NEPA, Citizens across
our Nation are only asking that federal agencies protect their communities, These
individual rights and guiding principles are what US soldiers are dying for even today in
2004,

The information irt the Dratt PEIS gives the réader the impression that program’s
improvements put in place by federal and state agencies since 1998 have solved all the
problems associated with mountaintop mining and valley fills. Here lies the real problem
with making decisions and evaluations without proven scientific evidence. Does the Draft
EIS meet all statutory requirements, as required by Section 102(2)(c}) of NEPA [30 CFR
Section 1502.3]? The Draft PE!S data is a collection of information gathered during a
three-year period from states which operated their own individual SMCRA programs in
Virginia, West Virginia and Kentucky on mountaintop mining and valiey fills operations.
The Tennessee Federal Program submitted data specifically on cross-ridge mining,
contour mining, auger mining and area mining operations. Some of these sites are known
violators of SMCRA and Tennassee Water Quality Control regulations.

SOCM believes that the Draft PEIS should include all statutory requirements that should
be analyzed pursuant to: on proposals {sec. 1608.23), for legislation {Sec. 1508.17), other
major Federal actions (Sec. 1508.18), significantly (Sec. 1508.27), affecting {Secs. 1508.3
and 1508.8} and the quality of the human environment (Sec. 1508.14), regarding any new
proposed policies by federal agencies.

The Draft PEIS’s Tennessee data does not supply adequate data or impacts assessments
specifically on "mountaintop removal mining” permits in Tennessee since OSM-Knoxville
had not been issued any permnits-for mountaintop removal mining during the study period.
The mixing of data from different types. of surface coal mining operations does not address
the “Notice of Intent” of February 5, 1998. Federal agencies cannot apply asseéssment of
cumulative impacts from other types of surface coal mining operations to specifically
evaluate the impacts from “mountaintop removal mining” operations. In the Draft PEIS,
the term “mountaintop mining” is not dafined in the Surface Mining Control and
Reclamation Act of 1977. SOCM believes that the require regulation 30 CFR 1502.4(c)(3)
hias not been achieved in the proposed Draft PEIS. SOCM finds that no proven "new
technologies” are available to date on research, development or demonstration programs
10 address the Tennessee Federal Program pursuant to the original intent of the Draft
PEIS. The Study Area for Tennessee in the Draft PEIS does provide some data on
unproven “new technologies” sites. Many of these sites in the “Study Area” of Tennessee
are locations of past and ongoing surface coal mining opetation's viokations.

Does OSM-Knoxville currently use appropriate standards in evaluating whether a
particular postmining land configuration constitutes a return to AOC? They are various
characteristics of land after mining” in terms of elevation changes, creation ot vatley fills,
creation of level sections, and other general descriptive information. The issue is how ahy
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of those characteristics, either by themselves or in combination, may be used in
determining i mountaintop mining in Kentucky, Virginia, and West Virginia has been
achieved 1o meet regulations. In Tennesses, the situations where OSM-Knoxville has
datermined that a waiver from AOC requirements is necessary, has it required appropriate
postmining land use in granting tha waiver? Was this information factored into the Draft
PEIS assessment?

While- mountaintop removal mining and valley fills are emotional issues, the Draft PEIS
must provide sufficient scientific evidence to conclude that different methods of
mountaintop mining operations are an acceptable risk in Tennessee. Mountaintop mining
operations raise a number of other complex issues and consequences that are partially or
totally outside the confines of SMCRA. Ona of the iasuss that both OSM and other federal
agencies are continuing to examing is the way mountaintop mining operations affect local
stream through construction of valley fills. The matter of vailey fils involves the
overlapping jurisdiction of several federal agencies including OSM, the U.S. Fish and
Wildiife Service, the U.S. Environmental Protection Agency, and the 1.8, Army Corps of
Engineers. The Draft PEIS must consider how federal agencies will coordinate with
individual state’s agencies and regulations to address various issues that are associated
with mountaintop mining and valiey fills practices. These various issues consist of the
NEPA’s “hard-look” catalogues for specific impacts outside of the direct and indirect
impacts to the environment, The Affected Environment (Sec. 1502.15) and the
Environmental Consequences (Sec. 1502.16) of the Draft PEIS should included
information and analysis of snvironmental impacts of the proposal and the alternatives

of direct, indirect and cumulative impacts.

Past litigatior in the Draft PEIS “Study Areas” for Tennessee [see map, Attachment #1]
should have raised serious questions about compliance with the Clean Water Act in
connection with mountaintop mining and valley fills operations in the future. The Draft
PEIS Study Areas noted mountaintop mining operations (pursuant to Draft PEIS definition)
which resulted in the following lawsuits during the compiling of the Draft PEIS:

1. {see Attachment #2A): Eastern Minerals Int'l v. v. The United States, Supreme Court
No. 01-1100 (2002),

2. {see Attachment #2B): Eastern Minerals Intl v. The United States Fed Cl No. 88-5054,
-5059 {(Novernber 19, 2001) which summarizes { Eastern Minerals int! v. The United
States 168°F. 3d 1322 {Fed. Cir. 1998) and ( Eastern Minerals Int' v. The United
States, 39 Fed. Cl 821,631 1997[Eastemn li]and (Eastern Minerals Int), inc. v. The
United States, 36 Fed. Cl. 541, 5562, 1998 [Eastem 1}) and Eastern Minerals int v. The
United States Fed Cl filed Dec. 29, 1994},

3. {see Attachmant 2C): Cane Tennesses, Inc. and Colton, Inc. v. The United States,
Fed. Ci No. 96-237L Filed September 30; 1999).

4. (see Attachment 2D): Rith Energy, Inc. v. The United States, Supreme Court No. 01-
1145 (2002).
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5. (see Attachment 2E): Rith Energy, Inc. v. The United States, Fed. C! No. 99-5153,
Filed May 2, 2001,

6. (see Attachment 2F). Rith Energy, Inc. v. The United States, Fad. Ci No. 92-480L.,
Filed June 25, 1999 and Motion for Reconsideration, Filed July 28, 1999 which
summarizes Rith Energy, Inc. v. The United States (No. 89-1.PR, March 26, 1989)
Rith Energy, Inc. 11118LA 239, 244 (1989), Rith Energy, Inc. v. The United Statss,
Filed November 22, 1989, Rith Energy, Inc. v. The United States, Filed January 25,
1989, Rith Energy, Inc. v. The United States, Filed August 31, 1988.

7. (see Attachment 2G. Mountains Save Our Cumberiand, Inc. v. Office Surface Mining
Reclamation and Enforcement, and Skyline Coal Skyline, NX-97-3-PR (1998).

The Draft PEIS fails to assess conflicts with other states agencies’ and federal agencnes
land use and environmental Iaws regulatrons and policies from moumamtop mmmg and
val!ey fills operations. h a he ¢o ith
the State of Tannggsee@ laws gnd rsgg@ggns in order to prowde an accurate prcture of
mountaintop mining and valley fills operations in Tennessee, the Draft PEIS readers would
nesd to know the answer 1o this question. The data about the actual size of the valley fills
created in connection with the mountaintop mining operations and valley fills should be
factor into the evaiuation. The Dralt PEIS has omitted assessing limiting sizes of mining
operation as an option to minimize impaots.

The draft PEIS fails to answer if mountaintop mining is an acceptable risk in Tennessee.
All the “Study Areas” in Tennessee were either cross-ridge mining, contour mining, area
mining or auger mining operations. These sites chosen for data have some of the worst
surface coal mining violations in the history of the Tennessee Federal Program. {OSM-
Knoxville Figld Office NOV files] Skyline Coal Company stands as one of the worst
surface coal mining site for violations. The data provided by OSM-Knoxville from the
Skyline Coal Company should be question. The Draft PEIS fails to note the long history of
problems of surface coal mining the toxic and acid mine drainage of the Sewanee coal
seam. The Draft PEIS fails to note the lawsuits between OSM and SOCM in permitting
the Big Brush Creek Mining Complex. The Draft PEIS fails to note other problem areas in
the Sewanee coal seam such as; Eastern Minerals (Bledsoe County) v. Rith Energy
{Bledsoe County) and Skyline Coal Company (Sequatchie Van Buren Counties). The
bankrupt Horizon Natural Resources (former AE] Resources Holding, inc.) and their
associates companies in Tennesses have serious data accuracy guestions. The
Cumberiand Coal Company’s problems with recorded mmmg violations. {OSM-Knoxville
Field Office Novs Mes} Yet me Draft PEI S ggggm_ J/

east a fz 3

- p ;
nggg PART. 1-@ P§l§1 This ieaves SOCM to questson zhe vaney fills data assoclated with
these surface coal mining operations resulted in the loss and degradation of Tennessee
streams, and that ARAP, NPDES and SMCRA permits were being improperly applied.
And yet, the writers of the Draft PEIS give the readers the assumption that mountaintop
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mining and valley fills impacts can be “minimize” by state run programs in Kentucky, West
Virginia, and Virginia. Yet, the Tennessee Federal Program can not “minimize” regular
surface coal mining operation’s impacts in Tennessee associated with known violator's
surface coal mining operations.

The Draft PEIS “fast-food” approach of selective gathering and assessing of data for a
short 3-year period is not scientifically sound. The Preliminary EIS of January 2000 raised
a number of concerns with the long-term cumulative impacts from mountaintop mining that
have been shadowed by the Draft PEIS of May, 2003. SOCM questions the reference
data in the Draft PEIS, relating to Tennessee, it is not accurate up-to-date mountaintop
mining data. Since the Tennessee Federal Program is administrated by OSM directly, it
can not accurately represent a state run program such as Virginia, Kentucky and West
Virginia. More complete data collection and analysis, and other actions, such as peer
review, would aid to consider developing agency policies, guidance, and coordinated
agency decision-making process to minimize the adverse environmental effect.

NEPA review sets forth a process designed to ensure that the environmental information
is available to public officials and citizens before decisions are made. Since the release of
the Draft PEIS, SOCM has not seen a-printed public notice in any of the 22 county area of
the Tennessee coalfislds to let citizens know if the proposed federal action.

Thers are still uncertainties about how to apply the AOC requirements in the Draft PEIS,
and how broadly or narrowly the postmining land use limitations should be construed by
federal agencies. These uncertainties change with each new administration in
Washington, DC.

SOCM has concerns with the administration of various aspects of the mountaintop mining
and valley filis program. Some of the issues have existed since the early days of the
Tennessee Federal Program [49 FR 15496, 49 FR 38874], while other concerns related to
the recent increass in the number and size of mountaintop mining permits that will effect
the future decision-making under the Tennessee Federal program. Such decisions, must
be made with the cooperation of local and state agencies, and have full public
involvament.

The Drait PEIS should assess and analysis the federally operated Tennessee Federal
Program'’s mountaintop mining and valiey fills conflicts. The Tennessee Federal Program
has a long history of problem areas: (1) public notice, (2) regular schedule mestings with
the public, (3} outreach meslings in the coalfields of Tennesses, (4) public invoivement
with the SMCRA permitting process, (5) scoping public notices, (6) pser review process,
(7) networking with all state agencies, (8) enforcement of SMCRA laws, (9) holding public
hearings for incomplete SMCRA permits, (10) poor assessments of direct and indirect
cumulative impacts at permit sites, (11) poor records of site inspections, (12) issuing
permits at National Historic sites: “Trail of Tears”, (13) delaying lands unsuitable of mining
petitions, (14) blasting inspections and enforcement, (15) enforcing the Clean Water Act,
{18) issuing fines for NOVS, {17) poor assessment of AMD impacts on aquatic Jife near
SMCRA permit sites, (18) issuing poor water monitoring plans at SMCRA permit sites,
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(19) poor assessment of land use during permit review, {20) bad blasting complaint
process for citizens, {21) poor assessment of impaets to on-site and off site Threatened
and Endangered Species during SMCRA permit application review, (22) poor pre-blasting
survey process, (23) poor assessment of impacts to scenery and culturally significant
landscapes, {24) staffing and funding problems, (25) poor coordinated assessment of
economic impacts at county and state levels, (26) allowing mining in the old Spencer
Artillery Range, (27) poor coordinating with county governments (county historians and
civic leaders, Chambers of Commercae), (28) allowing poor toxic and acid material
handiing plans, (29) allowing permits in known toxic coal seams: the Sewanee coal seam,
(30) aliowing permits near state interstate highway routes, (31) poor assessments of
impacts to wetlands, (32) poor assessment of habitat impacts, (33) poor assessment of
direct and indirect impacts from deforestation, (34) no watershed approach assessment to
reviewing proposed SMCRA permits, (35) poor mitigation assessments of proposed
SMCRA permits, {36) no proactive AML program, (37) no karst system database, (38) no
ground water assessment procedure,{39) poor procedures to report mining violations
takes to much time, (41) poor bonding procedures, (41) poor record keeping of transfer
and sale of mineral rights by coal companies, (42) poor civil penalties enforcement, and
(42) outdated database.

“JOBS” versus “THE ENVIRONMENT” MYTH

The Draft PEIS fails to give an accurate assessment of job losses in the coal industry, As
coal production rose 32 percent between 1987 to 1997, the coal industry recorded a 29
percent job loss during the same period. The truth is that some mountaintop mining
operations reduces the total number of jobs such as operations that use more
conventional methods. Less manpower operations is an economic reality in today's global
economy.

What is not answered in the Draft PEIS is that economic impacts to coalfield counties after
the closings of mining operations which is the true measurement of economic impacts to
focal, county and state economies, The Draft PEIS only provides short-term economic
impacts. The Draft EIS fails to give economic long-range growth plans for each state:
West Virginia, Kentucky, Virginia and Tennessee. Each state is working with individual 11-9-2
federal and state agencies to develop key goals and strategies to improve and plan fong-
term jobs. The Draft PEIS fails to provide how federal agencies plans to off-set job losses
to other industries that could be significantly effected in Tennessee by large mountaintop
mining and valleys fills sites, such as recreational and tourism industries, hotel and motel
industries, restaurant industries, Gasoline industry, Arts and Crafts industries, amusement
park industries, fishing and hunting industries. “Tourism is the second-largest industry in
Tennesses, drawing more than 38 million visitors who spend approximately $10 billion
annually. Tourism in Tennessee generates as many as 176,000 jobs, which account for
$4.4 billion in wages.” [see Attachment #3, Bob Keast, Executive Director of Tennessee
Association of Resorts, Marinas and Marine Dealers] Attachment 3(a) illustrates how
individual counties in the coalfields of Tennessee depend on tourism to balarice its local
economy and tax revenues. The Draft PEIS fails to provide accurate assessment on
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economic impacts to local and state officials in recrulting new tourism businesses to locate
in Tennessee. )

STATE OF TENNESSEE
ANTIDEGRADATION POLICY

The Draft PEIS fails to resolve the conflict between Tennessee's Antidegradation
Staterment in Chapter 1200-4-3-.06 of the Rules of the Tennessee Department of
Environment and Conservation and the Tennessee Water Quality Control Board. The
Draft PEIS must determine the direct and indirect impacts of mountaintop mining and
valley fills so as to ensure that the praferred alternative will meet the Tennessee
antidegradation requirements.

The Draft PEIS fails to determine direct and indirect cumulative impacts to State Parks,
Natural Areas and Wildlite Management Areas located in the watersheds listed in the
Tennessee “Study Area”. Pursuant to Tennessee Antidegradation requirements,
mountaintop mining and its associated valley fills would not be allowed to operate since
degradation from upstream point source discharges or physical alteration would result.
“Degradation” is defined as a lowering of water quality.

The Draft PEIS fails to assess Tennessee “High Quality Waters”. Federal guidslines
require “high quality” waters to include those, which meet or-exceed standards. The Oraft 5-5-1
PEIS fails to assess the impacts on Tennessee's comprehensive policy document that
follows the promulgation of the regulations. The Draft PEIS fails to analyze the impacts of
mourntaintop mining and valley fills upon Tennessee's antidegradation implementation
process. What ars the antidegradation procedures which must be developed in clearly
articulated written procedures that outlines the process that will be used by federal
agencies. What are the cumulative impacts upon scenic rivers, lakes and reservoirs in the
coalfiefd counties of Tennessee?

“High Quality Waters are those that:

1. Provide habitat for ecologically significant populations of aquatic or semi-aquatic plants
and animais {including those proposed or listed for formal state or federal status).

2. Provide special recreational opportunities.

3. Possess outstanding scenic or geologic values.

4. Where existing conditions exceed water quality standards.

These issues should have been assessed and analyses in the Draft PEIS relating to
mountaintop mining and valiey fills in Tennessee and its impacts upon the
“Antidegradation” policy.
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o (OS8M-EIS-18, 3.5.12 TRANSPORTATION, pages 3-84 to 3-86, is outdated. Doss the.
Draft PEIS include the latest known data on current and future transportation plans?

The Draft PEIS is in conflict with the purpose of OSM-EIS-18 which in part is to analyzes
the cumulative impacts and consequences of decisions by OSM on SMCRA permit
appiications under the Tennessee Federal Pragram. These assessments would address
how OSM and the SMCRA permit applicant plan to meet compliance of adequacy of
information to allow OSM to comply with the Nationat Eavironmental Palicy Act of 1969
(NEPA} for any future proposed SMCRA permits. {30 CFR 942.773(b)(8) and 49 FR
38892, Oct. 1, 1984 and 85 FR 79582, 79672, Dec. 19, 2000}

The Draft PEIS does not contain data or information on database information from the
AVS program. What is the AVS history of individual study areas in the Draft PEIS. lfno
AVS information is available or operators have no past AVS history then the Draft PEIS
should state such information for reviewers.

The Draft PEIS does not provids information on NOV history of the Tennessee Study
Areas. Reviewers are to assume the Tennesses Study Areas never recelved any NOVS
during their operations. ALL, fectual data and history should be included in the Draft PEIS
about “Study Areas”. The proposed federal action requires a “hard look” at all available
information. Any well-written Programmatic DEIS would have this information for
reviewers. Both the “GOOD" and the “BAD" of mountaintop mining and valley fills should
be within the Draft PEIS pages. Federal Agencies should be free from bias and impartial
to the sither side.

The Draft PEIS fails to provide the full impacts to the Tennessee Federal Program of the
proposed federal agencies action. In fact, no i depth assessment of impacts to the
Tennessee Federal Program is within the Draft PEIS. Specific sections should be added
to the Draft PEIS that analyses the full scope of administrative impacts, costs and
changes to the Tennessee Federal Program. Each section of 30 CFR Parts 842.700 -~
$942.846 (updated April 2, 2001} should be addressed in the Draft PEIS.

FORMAT OF DRAFT PEIS

Tennessee reviewers do not have the necossary time to review and analyze the full scope
of administrative changes to the Tennessee Federal Program due to the format of the
Draft PEIS. It took federal agencies four years to create the Draft PEIS. - Individuat

Tenn i s and Tenr State agencies can not fully evaluate the Draft PEIS
in a few months. Fragments of data and assessment information of the Tennessee Study
Areas and the Tennessee Federal Program are in the many pages of the Draft PEIS. The
extensive range and scope of the Tennessee Federal Program requires a broadcloth
review by Tennesseans, as to the full impacts of the proposed federal action. The Drait
PES is more of a bronco approach t¢ assessing and evaluating the Tennessee Federal
Program.

9-5-2
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ADMINISTRATIVE COSTS

Not only should environmental concemns be address in the Draft PEIS, but also
administrative impacts and ¢osts should be included within the Draft PEIS, The number of
personnel employees to oversee the proposed actions, as the preferred alternative should
be included in the Draft PEIS documents.

TRAVEL INDUSTRY AND TOURISM IMPACTS

The Draft PEIS fails to provide detailed analyses on the direct -and indirect impacts to the
Tennessee tourism economy from mountaintop mining and valley fills. In a speech on
Friday, July 8, 2003 in Chattanooga; Tennessee Governor Phil Bredesen pledges his
support for tourism. “A $10.4 billion business, nearly 38 miltion visitors annually and
177,000 jobs. Those numbers are huge. Tourism is, without a doubt, a corerstone of
cur state's aconomy.” [see Attachment #4, TENNESSEAN, Saturday July 7, 2003,
"GOVERNOR BACKS CREDIT CARD CHECK” by Bill Poovey, AP] and [see Attachment
#5, “BREDESEN QUTLINES PLANS TO EXPEND TOURISM ECONOMY", by Bob Keast,

Executive Director of Tennessee Association of Resorts, Marinas and Marine Dealers]

Today, the travel and tourism industry that has developed to serve the traveler contributes
enormously to the U.8. economy. In 2000, direct traveler spending in the United States by
domastic and international travelers reached $563.5 billion dollars, 5.7 percent of the
nation’s gross domestic product. This activity generated $100.2 billion in tax revenue for
federal, state and local governments. [see Attachment #8, THE ECONOMIC_IMPACT OF
TRAV N , by the Tennessee Department of Tourist
Development.] The Draft PEIS fails. to assess and analyze the atfected environment (CFR
1502.15) and the environmental consequences {CFR.1502.16) of mountaintop mining and
vaitey fills on Tennessee’s Travel industry and Tourism and the loss of tax revenues for
Tennessee and the coalfield counties’ local governments that have gone to great lengths
to develop new markets for domestic and international travelers. Mountaintop mining and
vatley fills sites are not vacation destinations for tourists that visit Tennessee.

Travelers in Tennesses produce “secondary” impacts over and above that of their original
expenditures. These secondary outputs (sales) and earnings (wage and salasy income)
arise from “direct” and “indirect” spending. The Draft PEIS' sconomic sections and
assessments do not address ANY of the above travel industry and Tourism impacts from
mountaintop mining and valiey fills in the coalfield counties of Tennessee.

The Draft PEIS fails to assess any significant cumulative impacts to Tennessee’s business
and economic outiook. In February 2003, AN ECONOMIC REPORT TO THE
GOVERNOR OF THE STATE OF TENNESSEE by UT’s Center for Business and
Economic Research [see Attachment #7] provide a long-term forecast for Tennessee and
projected trends. Mountaintop mining and valley fiils are NOT noted in the document, or
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their potential risks to Tennessee’s economy. The Draft PEIS fails to give an adequate
economic impact statement and to discuss Tennessee Economic trends and risk impacts
from mountaintop mining and valley fills. The February 2003 report noted mining data on
pages Appendix A, QFS, QF8, QF 11, QF12, QF13, QF 14, AF5, AFB, AF9, AF13, AF18,
and pages Appendix B, QH5, QH8, QH11, QH12, QH13, QH14, AHS, AHB, AM9, AH13,
AH16, The Spring 2002, TEN I E Tl by UT's
Center for Business and Economic Research [see Attachment #8] provides projected
growth nent for Tenn 's economy. The mining industry data (pages, 21, 22,
23,24, 37, 40, 43, 44, 45, and 46) shows mining has a small economic impact on
Tennessee's economy, as compare to all other businesses in Tennessee. Ye!, the
economic draw to trave! industry and tourism sites provides long-term revenues and jobs
for citizens in the coalfield counties of Tennesses. The Fall 2002, TENNESSEE

S AND E I by UT's Center for Business and Economic
Ressarch [see Attachment #9] provide additional data on pages 18 and 44 which shows
more projected assessments of mining in Tennessee. In 2001, AN ANALYSIS OF AN
ECONOMIC R AT TO THE GOVERNOR OF THE STATE OF TENN . A Report
to the State Funding Board, Office of Research and Education Accountability, Comptrolier
of the Treasury, [see Attachment #10] shows impacts on the Tennessee State budget
from tax revenues and predicted levels of economic growth. The répoit shows no
evidence that mountairtop mining and valley fills will bring an economic increase into
Tennessee. The TENNESSEE ECONOMIC OVERVIEW [see Attachment #11] of October
2001 showing the index as of January 2002 fails to indicate ANY rise in revenues from
mountaintop mining and valley fills. In TENNESEE POLICY RESEARCH BRIEF, Vo, 1,
No21, November 2001, GENERAL ECONOMIC CHARACTERISTICS IN TENNESSEE,
Examining Changes in Labor Market Conditions and Income Levels, 1990-2000 by UT's
Center for Business and Economic Research clearly shows that Tennessee's labor force
is developing to mest current demands for skilled jobs. (see Attachment #12) The mining
industry labor force has decreased over the past ten years, (see Attachment #13)
Furthermore, misieading data are associated with the Draft PEIS. The Tennessee mining
industry data presented in the Draft PEIS includes information on crushed stons mining,
zinc mining, Portland cement mining and construction sand mining and gravel mining.
Inclusion of data for non-coal mining industries is irrelevant and does not fulfill the primary
objectives of this Draft PEIS. The Draft PEIS should be revised to just show data of
specific surface coal mining operations and the total number employment data. See
Attachment Section for supplement information on brochures, Attachment #31)

IMPACTS ON TENNESSEE’S ART INDUSTRY ECONOMY

The Tennessee Arts economy provides #143.8 miffion into the Tennessee aconomy.
4,000 jobs are dependent on the nonprofit arts industry in Tennessee, and $134 million in
income was ganerated by nonprofit arts activities in Tennessee. [see Attachment #14)
The Draft PEIS fails to provide assessment and analysis on potential impacts to East
Tennessee Arts Industry and activities.

11-7-2
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TENNESSEE DEPARTMENT OF ECONOMIC AND COMMUNITY
DEVELOPMENT IMPACTS

SOCM has expressed concerns with the Tennesses Department of Economic Community
Development, Director of Special Projects, Wilton Burnett, Jr. on the significant
interdepantmental issues including state and local coordination on environmental and
economic development impacts as well as a possible need to consider the impacts of
potential future large-scale coal surface mining operations. [see Attachment #15] The
Draft PEIS fails to analyze sconomic and community growth in the 22 Tennessee coalfield
counties, pursuant to Draft PEIS Part 1, page A-8, Part Ill, page Q-1 to Q- 14, Part ill,
pages R-3 to R-6, Part I, page T-2 and Part IV, pages -1 to -23. The Draft PEIS should
give reviewers of the above sections of the Draft PEIS a clearer assessment and
evaluation of potential significant impacts and proposed altematives. The Draft PEIS only
supplies data about the coal industry’s temporary economic impacts in communities. It
fails to give economic impacts data for the period after the coal industries leaves a
community and moves away. Thess alter-mining economic impacts have historically left
local governments, civic leaders, and local businesses facing dramatic shortfalls in
resources needed to maintain individual communities and counties. These types of
“driftwood-economy” communities ars historically cast aside by coal industries. The Draft
PEIS should assessed and evaluated the full impacts of potential future large scale coal
surface mining operations as suggested by Mr. Burnett above pursuant to the NEPA
process.

The Draft PEIS is inadequate because:

« it fails to provide assessment of existing economic base in each of the 22 county of the
Tennessee coalfield and assess the impact of mountaintop mining and valley fills upon
the existing economic base.

+ The Draft PEIS economic sections fail to provide individual assessments of all 22
counties in the Tennessee coalfields. in fact, many, if not all, 22 counties local political
and civic and business leaders are unaware of the current proposed Draft PEIS.

« it falls to provide area development resources availability and quality and the impacts
of mountaintop mining and valley fills upon these resources.

« It fails to provide assessment of impacts of mountaintop mining and valley fills to state
and local government’s tax base.

o 1t fails to provide assessment of impacts of mountaintop mining and valley fills to
sconomic development plans and strategies to target and guide growth.

» It fails to provide assessment of impacts on business attitude toward growth and
development by local leaders and citizens.

¢ The Draft PE!S fails to seek direct input from local county governments on economic
growth plans and strategies and the impacts that mountaintop mining and valtey fills
projects would have on these plans and strategies. And, to provide in the Draft PEIS
proposed Alternatives Section ways 1o offset or “minimize” these impacts,
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U.S. FISH AND WILDLIFE SERVICE
STRATEGIES PLAN FOR CONSERVATION
OF FISH AND WILDLIFE SERVICE TRUST RESOURCES
IN THE LOWER TENNESSEE-CUMBERLAND ECOSYSTEM
DRAFT PEIS IMPACTS

The Draft PEIS fails 1o address ANY potential significant impacts of mountaintop mining
and vailey fills with the U. S. Fish and Wildlife Service Strategies Plan for Conssrvation of
Fish and Wildli Tru, s in the Lower-Tenne: = rlan

gcmmgm‘ [see Attachment #16] ‘A number of Tennessee's coalfield counties lie within
this ecosystem. Public Land use of such areas as the Big South Fork National River and
Recreation Area {108.000) acres are signiticant concerns to Tennesseans. The Draft PEIS
should be revised to address ANY conflicts between the proposed alternatives and U.S.
Fish and Wildlife Service's Goals, Objectives and Strategies within the FWS document.

CONFLICTS BETWEEN U.§. ARMY CORPS OF ENGINEERS
U.S. FISH AND WILDLIFE SERVICE
AND OFFICE OF SURFACE MINING OFFICE
NWP PROGRAM

In a memorandum dated 9/21/2001, U.S. Fish and Wildlife Service expressed major
concerns with proposed changes to the Corps of Engineers nationwide permit program
(NWP). {see Attachment #17] The draft Programmatic Environment impact Statement for
the Nationwide Permit Program releasead by the Corps on July 31, 2001, identified
numerous deficiencies concerning the administration of the program, including inadequate
record keeping and data entry, lack of mitigation compliance efforts, poor enforcement
and failure of any meaningful attempts to quantify and assess the ecological effects of the
nationwide permit program on the environment. [U.S. Fish and Wildlife Service
Memorandum, comment page 1] The Draft PEIS does not submit how OSM, COE, EPA
and the U.8. Fish and Wiidlife Service has reached a programmatic agreement, if any,
addressing these major concems.
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FWS' comments pages 6t0 9:

o The Service has determined that surface coal mines often adversely affect large areas
of upland and wetland habitat, and in general, do not meet the standard of having "no
more than minimal” impacts on the environment.

s We recommend that use of this permit be suspended, and further recommend that the
Corps commit fo completing peer-reviewed scientific studies analyzing the effect of this
permit on the environment.

o The Service believas that these losses do not represent a “minimal impact” on the
environment.

s Funthermore, none of the Corps districts that use this permit have conducted a
cumulative effect analysis of the use of this permit on the environment.

s The large average wetland and stream losseés, coupled with the lgck of knowledge
regarding the effects of these permitted losses on the environment, demonstrates that
the Corps has insufficient basis to declare that this permit has only minimal individual
and cumulative effects.

» The individual and cumulative impacts on both aquatic and terrestrial ecosystems
caused by mining projects authorized in the Appalachians via this nationwide permit
are upprecedented.

«  The Service estimates that over 800 miles of streams have already been filled.

o Information complied by researchers in aquatic ecology has documented that the first
and second order streams being destroyed via NWP 21 are critical to the proper
functioning of downstream aquatic ecosystems, including fisherles.

o NWP 21 authorization may affect 50 federally listed threatened or endangered species,
including 7 fish and 25 mussel species.

s In addition, terrestrial species such as the Indiana bat and forest interior migratory
birds are also adversely affected through the loss forest habitat caused by the coal
mines authorized under NWP 21.

1-13

MTM/VF Draft PEIS Public Comment Compendium

A-574

Section A - Organizations



Draft Mountaintop Mining aad Valisy Fills PEIS Page 26

* Neither the notice of intent nor the July 31, 2001, draft PEIS provide a detailed
description of the kinds of habitat losses associated with the issuance of individual
section 404 parmits.

¢ The aquatic habitat losses associated with the NWF 21 have far exceeded the Corps’
predictions.

s The acreage impacts from NWP 21 accounted for 71 percent of all NWP jmpacts in
catendar year 2000.

o Currently, NWP 21 does not have any upper limit on the amount of aguatic resources
that may be impacted by the authorized project, and is therefore out of line with the
acreage limits adopted for many other hationwide permits.

s We believe that the text of tha nationwide permit shauld be expanded o incorporate
more complete guidance to the District Engineer that describes how the determination
of minimal effects should be conducted, and if feasible, the level of environmental
impacts that would indicate that the upper threshold of “no more than minimal” impacts
has been reachad.

o “the need to carefully evaluate and closely monitor the effects that the use of NWP 21
permif has on the aquatic environment, particularly stream channeis and riparian
corridors.

s ‘“Wwe believe that coal mining projects authorized by NWP 21 routinely violate General
Condition 21 of the NWP program.”

* “The Corps of Engineers’ 404 permit review will address the direct and indirect effects
to the aquatic environment from the regulated fill.”

s The Corps should properly be examined the effacts of the authorized project on the
entire mining stte, rather than merely examining the direct and indirect effects of the
footprint of the fill in jurisdictional waters of the United States.

The Draft PEIS for mourttaintop mining and valley fills should specifically document that all
of the above major concems of the US Fish and Wildlife Service with mountaintop mining
and valley fills activities have been resolved by federal agencies prior to the release of the
Final PEIS, More detail assessment pursuant to Tennesses coalfields by the Cookeville,
Tennesses office of US Fish and Wildlife Service should be implemented into the Draft
PEIS.

1-13

Dtait Mountaintop Mining and Valley Fills PEIS Page 7

CONCERNS WITH EPA AND CORPS
PROPOSED REVISIONS
TO THE CLEAN WATER. ACT REGULATORY DEFINITIONS
65 FEDERAL REGISTER 21292

in July 16, 2000, SOCM submitted comments of concerns with the Corps and EPA
proposed revisions. [see Attachmant #18), As of December 2003, SOCM has not
received any reply addressing our congerns. The Draft PEIS fails to note how EPA and
the Corps have resolved citizens concerns, specifically with mountaintop mining and
valley fills. The range of altematives in the Draft PEIS fails to explore different intensities
and quantities of mountaintop mining and valley fills and its relationship with 85 FR 21292,

PROGRAMMATIC AGREEMENT
AMONG THE FEDERAL HIGHWAY ADMINISTRATION
THE NATIONAL PARK SERVICE
TENNESSEE STATE HISTORIC PRESERVATION OFFICE
TENNESEE DEPARTMENT OF ENVIRONMENT AND CONSERVATION
THE EASTERN BAND OF CHEROKEE INDIANS (EBCH)
THE CHEROKEE NATION OF OKLAHOMA
THE CHICKASAW NATION (CN)
THE CHOCTAW NATION OF OKLAHOMA
THE SEMINOLE NATION OF OKLAHOMA (DSNO)
THE CUMBERLAND TRAIL CONFERENCE
REGARDING IMPLEMENTATION OF THE
CUMBERLAND TRAIL TENNESSEE STATE PARK
[see Attachment #19]

The Draft PEIS fails to assess and evaluate ANY potential conflicts with mountaintop
mining and valley fills and the Programmatic Agresmant between the Federal Highway
Administration and the above organizations and Tennesses Departiment of Environment
and Conservation (TDEC) and Tennessee State Historic Preservation Cffice. The
Cumberland Trail state Park is focated in Anderson, Bledsoe, Campbell, Claibome,
Cumberland, Hamilton, Marion, Morgan, Rhea, Sequatchie and Scott Counties,
Tennessee. The development of the Cumberiand Trail State Park is a major recreational
land use project in Tennessee. The Draft PEIS fails to provide analyses of alternatives to
minimize potential impacts to the above Programmatic Agreement.

TRAIL Of TEARS NATIONAL HISTORIC TRAIL
DRADT COMPREHENSIVE INTERPRETIVE PLAN IMPACTS

The Draft PEIS does not assess significant impacts of mountaintop mining and valley fills
to the Trail of Tears National Historic Trail in Tennesses. [see Attachment #20]
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TENNESSEE PARKS AND GRENNWAYS FOUNDATION
STRATEGIES CONFLICTS WITH DRAFT PEIS

The proposed Draft £iS fails to provide agssessment and evaluations of alternatives to off
set contlicts with TPGF's strategies: (1} actively pursue and acquire iands for public use,
(2) offer small grants to others to create connections, (3) work with private landowriers and
accept congervation easements, and (4) conduct educational sessions 1o stimulate
conservation initiatives by others. [see Attachment #21}

RARE SPECIES IN THE 22 COALFIELD COUNTIES Of TENNESSEE

The Draft PEIS does not provide assessmaent or analyses data on alternatives and efforts
to minimize potential impacts to rare species found in the coalfield counties in Tennessee.
[see Attachment #22) The lack of complete assessmaent and analysis of the significant
risk factors posed by mountaintep mining and valley fills and mountaintop removal and
cross ridge mining operations impacts to rare species and their habitats in Tennessee’s
coalfisld watersheds leaves the Draft PEIS Section 1l and IV and the Draft PEIS Appendix
F (see Attachment 22 A) fails adequately assess Tennessee’s Rare species that are listed
by the Tennessee Division of Natural Heritage.

Based on our review of positions published by the Tennessee Natural Heritage (TNH),
Tennessas Wildlife Resource Agency (TWRA), and U.S. Fish and Wildlife Service
Tennessea/Kentucky Field Office (FWS), the Draft PEIS destriptions of ecological
resources, including Federally threatened and endangered species are not
comprehensive and do not reflect the current knowledge of ecological resources present
in the 22 coalfield counties of Tennessee. The proposed Programmatic Environmental
impact Statement does not reflect past U.S. Fish and Wildlife Service consultations for a
number of OSM; COE and DOE projects.in the 22 coalfield region in Tennessee.
Examples include the NEPA Programmatic Environmental Assessment {EA) for the U.S.
Department of Energy, Oak Ridge Operations implementation of a Comprehensive
Management Program for the Storage, Transportation, and Disposition of Potentially Re-
use Uranium Materials (DOE-EA-1393), The Office of Surface Mining Raclamation and
Enforcement’s individual EISs for Frozen Head State Park and Natural Area, Fall Creek
Falls State Park and Natural Area, North Chickamauga, Rock Creek and Fern Lake, and
U.8. Army Corps of Engineers’ Spencer Artillery Range and the National Historic Trail of
Tears Historical Trall projects. The Draft PEIS fails to assess, analyze and submit
alternatives to minimize direct and indirect cumulative impacts to rare species and thelr
habitats. It is important that the Draft PEIS answer the concems surrounding significant
impacts 10 intermitted and perennial streams.
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TENNESSEE'S BIOASSESSMENT PROGRAM

The Draft PEIS fails to assess potential impacts to the State of Tennessee's
Bivassessment Program. (see Attachment #23] The Tennessee Division of Water
Pollution Control has an extensive bicassessment program that has not been addressed
in the Draft PEIS.

APPLICANT VIOLATOR SYSTEM (AVS)

The Draft PEIS fails to address any potential impacts to the AVS program from the
proposed federal action. How will the proposed changes impact the AVS program?
(see Attachment #24)

TENNESSEE AML PROGRAM

The Draft PEIS fails to identify and assess any significant impacts to SOCM and Govemor
Braedesen joint efforts to.address the Abandoned Mine Lands problem in Tennessee.
(see Attachment #25)

TENNESSEE RESTOCKING ELK PROGRAM

The Draft PEIS fails to address in detail how the proposed federal action will impact
Tennessee efforts te restock eastem Tennessee with Etk. (see Attachment #26)

TENNESSEE FEDERAL PRPGRAM (OSM)
REFORESTATION AND WILDLIFE HABITAT ENHANCEMENT INITIATIVE

The Draft PEIS fails to address any significant impacts to the OSM's Reforestation and
Wildlife Habitat Enhancement Initiative under the Tennessee Federal Program.
(see Attachment #27)

DRAFT PEIS APPENDIX C CONCERNS

The Draft PEIS Regional Setting Supporting information (see Attachment #28) for
Tennessee doss not use up-to-date information on the regional changes since 1985. The
Tennessee Division of Groundwater programs and regulations are not address. it is
impartant to address concerns raised regarding any Programmatic EIS approval by
federal agencies that do not look at impact assessment 6f mountaintop mining and valley
fills and Mountaintop Removal mining and Cross Ridge Mining in the Tennessee

coaifvelds “Moumaingg Remgval Mining: An gnviranmgg_ml lmct Assassgp_ggr
E Scoping Exercise and Impact Assessment o q ities on Aquatic
. By Jeff L r, (see Attachment #29}
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IMPACTS TO MET TENNESSEE'S
STANDARDS FOR DRINKING WATER AND SURFACE WATER

The State of Tennessese’s Controlier of the Treasury, Division of State Audit issued a
Performance Audit on “Water Quality” on May 2001. The Draft Programmatic EIS fails to
provide any review agreement with the State of Tennessee and the other federal agencies
to assess the impacts of the proposed federal action on Tennessee's availability

to meet its high water quality standards. (see Attachment #30) Tennessee Division of
Water Poliution Control has invested a large amount of its budget's dollars and
employee's time to develop a waste water pollution NPDES permit scheme to meet
federal standards.

The Draft PEIS fails to assess how federal agencies and the State of Tennessee will be
meet the high staridards within the Tennessee Safe Drinking Water Act of 1983, The Draft
PEIS does not provide any documentation from the Tennessee Division of Groundwater
Protection, the Division of Groundwater Protection, the Division of Water Supply, the U.S.
Army Corps of Engineers — Nashville District and EPA Region 4 oftice on potential
mountaintop mining, mountaintop removal mining and cross ridge mining t¢ Tennessee’s
water quality programs.

SOCM's
SPECIFIC CONCERNS WITHIN THE DRAFT PEIS
DRAFT PEIS, PART |, PURPOSE AND NEED

COMMENTS:
The purpose of this EIS is:

I-1to0 1-21

“to consider developing agency policies, guidance, and coordinated agency
dacistor-making process to minimize, to the maximum extent practicable, the adverse
snvironmental effects to waters of the United States and to fish and wildlife resources
affected by mountaintop mining operations, and to environmental-resources that could be
affected the size and location of excess spoll sites in valley fills.” [64 FR 5778]

This a programmatic EIS, according to federal regulations (40 CFR 1502.4(b) ),
preparation of a programmatic EIS serves as a valuable and necessary analysis of the
affected environment and the potential cumulative impacts-of the reasonably foreseeable
actions under that program or within that geographic area (46 CFR 18026, 51 FR 15618).
A programmatic EIS facilitates tiering to an impact assessment of narrower scope to
eliminate repetitive discussions of the same issues (30 CFR 1500.4(1)).
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The Draft PEIS should state:

* How did federal agencies’ policies, guidance, and decision making process work in
Tennessee prior to the December 1998 settlement agreement?

o The outcome of the developing agency policies?

* How each federal agency will coordinate to achieve developing policies?
« How successful will be the developing agency policies?

« Describe the successes and challenges developing such agency poticies?
+ Describe key lessons learned?

o How federal agencies short-term outcomes affect the long-term goals identified in the
Draft PEIS?

» How federal agencies will define and measure success of proposed developing
policies?

+ How federal agencies will monitor the long-term results of proposed developing
policies?

+ How federal agencies will use and share the resutts of proposed developing policies,
intermally and externaily?

* How will tederal agencies improve its process in the future?

Pursuant to the Tennessee Water Quality Control Act of 1977and the Federal Clean
Water Act, and appropriate Federal and state regulations, SOCM views the Draft PEIS
proposed Alternatives (all three) to consider new or revised program guidance, policies, or
regulations to minimize, to the maximur axtent practicable, and the adverse
environmental effects of mountaintop mining/valiey fills operations will harm and put at risk
the human environment in Tennessee’s watershads. Pursuant to the Federal Register
Notice of February 5, 1998, no public scoping hearings have been conducted in
Tennessee, no public mestings have been conducted in Tannessee, and no meetings with
citizens groups have been conducted in Tennessee 16 address any proposals relating to
the Draft PEIS for mountaintop mining and valley fills. However the Draft EIS case “Study
Area” shows that a “closed circle” of OSM-Knoxville Staff and TDEC's Envirorimental
Policy Office have exchanged communications about the Draft PEIS. This lack of the
NEPA scoping process (Sec 1501.7) voids the creditability and accuress of the
Tennessee's data used for the Draft PEIS.

The proposed Draft PEIS fails to considerits impacts on the watersheds located in the
Tennessee coalfields. The proposed Draft PEIS will have significant impacts on the
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classified 0ses of the recsiving waters and contain limitations on the amount of pollutant
discharges and/or other conditions and will harm the human environmaent in the
Appalachian study ares. The Draft PEIS fails to:address its impacts on TDEC's
watershed managemen! approach programs. The watershied approach is TDEC's key
program at restoring water quality 1o the state’s impaired waters.

While Tennessee’s water resources are clean enough for most designated uses, there are
some significantly impaired rivers and streams in the coalfields of Tennessee. The Draft
PEIS fails to consider its long-term cumulative impacts of mountaintop mining upoti these
rivers and streams.  TDEC's watershed approach programs considers the entire river
basins of the coaltields of Tennessee, ‘While the Draft PEIS addresses only the acreage
surrounding & mountaintop mining sites, it fails to gather and document data on impacts
on the complete watershed.

Much of the Draft PEIS sections are written in terms that the average citizens can not
understand. - The soientific terminclogy of mountalntop mining makes it hard for citizens 10
fully uriderstand the terms and conceépts with the Draft PEIS. SOCM finds that many of
the graphs and other figures are not clear and understandable to the reader.

The Tennesses Federal Program is the only such federal program in Appalachia.
Tennessee was the only state represented in the Draft PEIS that was regulated by OSM.
NPDES and ARAP permits are regulated by the Tennessee Division of Water Pollution
Control = Mining Section in'Knoxville; Tennessesa.  The Draft PEIS is'unclear as to
Tennessee State agencies' roleg if any alternatives to existing regulatory provisions and
procedures-are appraval,

PART 1. PURPOSE AN

COMMENTS:

Complete Tennessee Study Arga data are missing from the Draft PEIS. The lack of
complete information on the Study Area leaves the reader(s) to question if the sections of
the Draft PEIS: Part {f. Alternatives, and Part lil. Affected Environment and Consequences
of MTIIVE, and Part IV, Environmental Consequences of the Alternatives Analyzed are
accurate and ¢redible in assessing the potential significant cumulative impacts in
Tennessee from mountaintop mining and valiey fifls,

- =g =

A RPOSE AN N

pages 1110112,
COMMENTS:
SOCM finds that the general public in Tennessee is unaware of the proposed federal

action and the Draft PEIS commient period due to multiple faitures by the Department of
the Inferior to inform the public of this impending federal action. Neither OSM-Knoxville
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not ottier faderal agencies had any scoping hearings in Tennsssee. 'Neither OSM-
Knoxville. nor other federal agencies have held any public mestings to. discuss the
proposed federai action. Neither has there been sufficient communication through
established local and state media. SOCM finds that some Ténnessés State agencies do
not even kriow about the proposed federal action. SOCM finds that some counties are
unaware of the praposed federal agtion. SOCM finds that the Draft PEIS does not listed
all state and dounty government officials that should Have been contacted 1or scoping
input prior to the released of the Draft PEIS. intact, 11 of the 22 courties have not been
sent copies of the Draft PEIS. Overton County Library has not received a copy of the
Oralt PEIS. White, Warren, Van Buren, Hamilton, Franklin, Coffee, Rhea, Roane, Pickett,
and Putnam counties have not received a copy of the Draft PEIS. SOCM finds that
county's Depanment of Ervironment and Conservation, usually the office of county
executives, have not been notified about the Dralt PEIS, This lack of communication with
the directly aftected public does not meet basic NEPA requirements.

The Draft PEIS does not include corcems from Tennessee stakehalders. In fact; SOCM
cannot find any. records of meetings in Tennessee, or out reach meetings, conferences,
informal hearings, or letters from federal agencies: EPA; OSM-Knoxville Fieid Office,
FWS, or COE seeking input on the proposed mouritaintop mining and valley fills Draft
PEIS,

EPA, OSM; FWS and COE have not complied with NEPA requiremerits to seek scoping
information-or input from Tennessee’s stakeholders. The general public has not:seen any
information from the maedia, local and state political leaders, the offices of US Senators
and Representatives, or the Govemor's office on the proposed federal action.
Stakehoiders are individuals and organizations that Have an interest in-identitying water
quality problems and in monitoring the effectiveness of these proposed solutions over time
as it relates to mountaintop mining and valley fills. 10 of the 22 coalfield counties in
Ternessee have not réceived a copy of proposed Draft REIS. The make up the
Programmatic EIS review committee should consist of:

Ecologist

Physicist

Historians

Archaeclogist
Environmental lawyers
Environmental chemist
Wildlife botanist
Hydrologist

Socialist

Environmental economist
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Matine scientist

Health expect

Geologist
Environmental engineer

Missing from the Draft PEIS are such Tennessee stakeholders as: [not identified in the
Draft PEIS]

Individuals citizens wha live In the coalfields of Tennessee.
Municipal and county governments.

Local councils of governments.

Local soil and watsr conservation commissions or districts.
County boards of commissioners.

Chambers it Commerce organizations.

Local and national citizens action groups.

Local industries.

Water suppliers,

State ground water agency,

Native Amaerican groups.

Local Electric Cooperatives.

Friends groups.

Tennessee Wildlite Resource Foundation.

Tennessee Wildlife Resource Agency.

County Historical Societies.

Tennessee fisheries

Recreational Clubs.

Wildflowers Clubs.

Bird Watchers organizations.

Statewide Biking Clubs.

Statewide Fishing Groups.

Statewide Hunting Clubs.

Ducks Unlimited organization.

Tennessee Rivers organizations.

Tennessee Department of Tourism.

Tennessee Departmaent of Air Pollution,

Tennessee Department of Agriculture.

Tennessee Arts Commission.

Tennessee Department of Economic and Community Developmient.
Tennessee State Board of Education.

Tennessee Department of Forestry.

Tennessee Emergency Communication Board.
Tennessee Emergency Management Agency. {TEMA)
Tennessee Board of Egualization.

Tennessee Film, Music and Entertainment Commission.
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Tennessee Fire Service and Codes Enforcement Academy.

Tennessee Geographic information System (GIS).

Tennessee Department of Mealth,

Tennessee Historical Comrhission.

Tennessee Office of Homeland Security.

Tennesses Human Services.

Tennessee Department of Labor and Workforce Development.

Tennessee Department of Solid Waste.

Tennesses Department of State Parks and Natural Areas.

Tennesses Wildlife Management Area officials.

Tennesses United States Senators and Representatives,

individual coalfield counties’ Department of Environment and Conservation, usually
located in the County Executive’s office.

« Individual statewide organizations: SOCM, TEC, TCWP, TCWN, TWRA, FFA, etc.

* 5 8 & & & 5 ¢ s s e

The Draft PEIS should address the development of a programmatic process designed to
actively and meaningfully abtain public input on the content and nature of the data and
analyses necessary to define altematives at the program level and to identify potential
impacis to the physical and human environment. The Draft PEIS does not present
procedures to address programmatic process with current state and tederal mountaintop
mining and valley fills permitting programs that do not include environmentally sensitive
ptanning. The current review process in coalfield states should attempt to anticipate and
prevent mine-related problems rather than to react to them.

DRAFT PEIS. PART |, SCOPING AND PUBLIC INVOLVEMENT, SECTION (G}(2)
ISSUES RASIED OPING PROC - [pages 1-12 to 121

COMMENTS

Since no public scoping process was carried out in Tennesses, the following Draft PEIS
sections should be revised to reflect svaluation and assessment of the Tennessee Federal
Program and its Subchapter T — Programs for the conduct of Surface Mining Operations
within Each State Part 942 ~Tennessee, Sections 942,20 to 942.955.

The revised PEIS sections should reflect how the Tennessee Federal Program has
assessed, evaluated and addressed the following: [before SOCM can give comments on
mountaintop mining and vakey fills]

(a) Direct Stream Loss, page 1-12

{b) Stream Impairment. 113

(¢} Fill Minimization, page |-13
111 d gating

(d_Assessing and Mitigating Strea 4
(e} _Cumulative Impacts, page I-15

t;J
[P
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(h) _Air Quality, page 1-17
(i) Elooding, page I-17
(i) Land Use, page 1-18

eatened arid Endangered

a o a AGOIICAn Lantsioapes
m { invasive Specie: 1-10
(n) Valley Fill Stability, page 1-20
¢ i e 1-20
Environmental Justic -
(q) Government Efficiency, page |-21

COMMENTS:

Exacutive Order 12898 was designed to focus the attention of federal agencies on the
human health and environmental conditions in minority communities and low-income
communities. i requires EPA, O8M, COE and FWS to adopt strategies to address
environmental justice concerns within the context of agency operations, within the
proposed Draft PEIS on Mountaintop Mining and Valley Fills. This document fails to
provide the detailed guidance necessary o incorporate environmental justice goals and
list actions that federal agencies would take to incorporate environmental justice into their
missions. Small low-income communities are dismissively characterized in the Draft PEIS
as “minor” impacts areas. Collectively, the affected rural communities of Kentucky, West
Virginia, Virginia and Tennassee represent not only a large regional area, but also values
basic to the heart and soul of the United States. The goal of “Environmental Justice” is for
“fair treatment” of each unigue small community of Appalachia. 1t is not to shiff risks
among populations, but fo identity potential disproporticnately high and adverse effects
and identify altematives that may mitigate these impacts. The Draft PEIS analyses makes
inappropriate assumptions regarding cumulative effects to these communities. The Draft
PEIS falls to exhaust all applicabte analyses inside federal agencies and to incorporate
the best data currently available from outside resources.

The Draft PEIS fails to identify:
All indirect impacts [40 CFR 1502.16(b){, 1508.8(b) 1508.9]

growth effects
population density
changes in infrastructure
growth rate

air

water

ecosystems

sacred sites

> % @ & & o o »
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SOCM does su he pro lternatives. Has the “‘no-action” alternative

- been fully considered by federal agencies? Many environmental impacts have been

dismissed or understated by federal agencies. These federal agencies only address their
responsibilities within their agencies while leaving the NEPA's “hard-look” to other
agencies to address. There are important data gaps within the Draft PEIS. The “worse-
case” analysis was not fully addressed within the Draft PEIS. The Draft PEIS is
inadeqguate and does not justify the alleged “Purpose and Need" requirement of NEPA to
conduct mountaintop mining and valley fills in West Virginia, Kentucky, Virginia and
Tennessee. The feasible alternatives to the proposed federal action are not fuily
considered within the Draft PEIS. The Draft PEIS proposed mitigation plans are not
adequate to address potential direct and indirect impacts. Again, the Draft PEIS is unclear
to Tennessee State agencies’ roles if any alternatives are approved.

SOCM expresses its concerns with the proposed three alternatives if each one weakens
Tennessee's more restrictive standards, limitations, and requirements of its Water Quality
Control's regulations and its NPDES and ARAP permitting programs.. Pursuant to passed
law cases and court decisions that give states the right to set affluent limitations that are
more stringent than federal requirsments. The 4" Circuit Court stated that the “NPDES
permit program serves at least two purposes: It ensure that discharges are subjected to
the scrutiny of the application process...; and it enables specification of discharge
limitations, including more stringent state guidelines, for ail effluent point sources.” [53 FR
20764 and 54 FR 23868]

Tennessee administers its own NPDES program. According to EPA regutation 40 CFR
122.44{d) a state can set NPDES water quality standards which are more stringent than
federal standards. Here lies the conflict with the proposed three alternatives within the
proposed federal action regarding mountaintop mining and valley fills in Tennesses. In
some permitting applications, not only would Ternessee have to tevise its current NPDES
permitting program, it would have to lower its current stringent standards and
requirements.

The State of Tennessee would have 1o revises its current laws; Tennessee Water Quality
Controt Act, its Tennessee Code Annotated 69-3-101 to £9-3-137; and its Tennessee Safe
Drinking Water Act of 1983, TCA 68-221-701 to 88-221-720 to comply with the lower
standards within the proposed three alternatives outlined in the Draft PEIS.

The Office of Surlace Mining Rectamation and Enforcement would need to revise it own
Tennessee Federal Program, 30 CFR Subchapter T, Part 942 ~ Tennessee to mest the
weaker proposed discharge and valley fills standards. The three alternatives raise
concermns with the abilities of the State of Tennessee to “implement, administer and
enforce all applicable requirements consistent with 30 CFR Subchapter T, Part 942.° [see
30 CFR Sec. 732.15(b)(1)] The Draft PEIS does not provide a cost assessment review to
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implement any of three alternatives. The proposed Draft PEIS places the burden on
Tennessee to adopt “irrelevant and inapplicable standards.”

The Draft PEIS fails to identify the following sections in assessing how the Tennessee
Federal Programs compare to other programs. The Tennessee Federal Program should
already be carrying out much of the suggestions in following the alternatives sections:

AT 1L Anernaﬂves, Section A. (1) Prog{ammam Revlgyg, page Il. A-1
PART I A ] (2 chnical Studies, p .

R

R

not ft

PAR]
PART

]

Alternatives.
PART it Alter es, Section (CY1) Government Eftici ! i rdinate
Decision Making,

3ART [N Ahematm:s, 3ection {C)(2) Government Eﬂiciencx, gmsue

5 n hatible ﬁnitionforsu'm B stic alyses.

’AF'

PAF"P ‘3' atives, Section girmen

PART I, Al grngvns, ggmn gg)ﬁ) Eili Mimmngﬁon

PART I Assessin ¢ i

Agquatic Func’tms ‘

PART I on mulative ot

PART *"M&MMQ&

PART IL, Atarnatives, Sectign (C)(9) Alr Quality,

PART Ii, Alternatives, Section (C)10) Flooding.

PART I, Alternatives, Section (C)(11) Threatened and Endangere ie!
PART I Ajtemghm Section (D)1} Restricting lndmcmg! Vatlley Fills.
PART I, Alternatives, Section (D)2 Restrictions Based on Identificati

PART I, A v DY{(3) Filt Production
PART H, Alternatives, Section (D)¥4) Summary of Fill Restriction Alternatives.

ALTENATIVES 2: [the Preferred Allernativel.
COMMENT:

S0OCM questions the Draft PELS lack of assessment on the role of states and citizens
during the decisionmaking process outlined in the Preferred Alternative. NEPA requires
that all indirect impacts be addressed in the Draft PEIS. Without question the role of
states and citizens in participating during the decision making process as it relates to
preferred alternative should be stated in the Draft PEIS. All aternatives in the Draft PEIS
arg inadequate. Each fails to assess the full direct, indirect and cumulative damages to

1-13

Draft Mourtaintop Mining and Valley Fills PEIS Page »

our nation's watersheds. The preferred alternative does not consider the log-term impacts
for Mountaintop Removal mining and Cross Ridge tmining in Tennessee.

DRAFT PEIS, PART IIf, AFFECTED ENVIRONMENT AND CONSEQUENCES OF
MTM/VF, pages Il A-1 to lll W-8

COMMENTS:

Pages 1il, A-1 to 1, W-8, describes the affected environmantal and consequences of
mountaintop mining and valley fifls in the states of Kentucky, West Virginia, and Virginia.

It does not provide the necessary science and rational framework which to identify and
evaluate the impacts oceurring from mountaintop “Removal” mining in Tennessee. in fact,
SOCM knows of no SMCRA permits being approved for mountaintop “removal” mining (by
definition) in Tennessee during the Draft PEIS study area project by OSM-Knoxville. The
tong-term impacts and its consequences in the coalfields of Tennessee are not
documented ir the “Study Area” which is described in Part i of the Draft PEIS.

Much of the data in the Draft PEIS for Tennessee is lacking to provide the needed
scientific information for long-term impacts. Landscape disturbance affects the
abundance and diversity of fish and game resources, drinking water quality and quantity,
and the character of human communities. Federal and State agency management of
landscape changes are often “after the fact”. Federal agencies should gather more on
gathering data over a longer period than the data in the Draft PEIS. Tennessee’s data for
the Draft PEIS from the “Study Area” of known violators of current regulation
requirements.

The Dratt PEIS, PART 1l fails to:

» Provide fong-term impact data on the human environment impacts

+ Provide long-term impacts data on assessments of mountaintop mining activities in
Tennessee.

» Provide specific impacts arising from mountaintop mining in Tennessee.

» Provide investigation data from past EISs used to assess mountaintop mining
activities.

¢ Provide direct and indirect aguatic resource impacts, along with documentation and
validity data.

* Provide literature review of technical reports, newspaper aticles, books, current
journal articles, as well as the creation of impacts matrices information on mountaintop
mining and valley fills.

s Provide adeqguate assessmernt and monitoring data from mountaintop mining
operations.

s Provide aquatic impacts data from past mountaintop mining activities.

o Provide data to show the usefulness.of mountaintop mining techniques for future
mining activities in Tennessee.

* Provide data on the results from physical altemations of streams and aquatic
rasources, or even its impacts on aquatic life in streams,
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s Provite assessments comparing the impacts from other types of surface coal mining
operations to impacts from mountaintop miring activities, on-site and-off-site.

« Provids data onthe éffectiveness and validity of current mountaintap mining
techniques to assess current, if any, practices in Tennesses.

» Provide data on the impacts of mountaintop mining on the aquatic. and woodland
ecosystems in Tennesses,

o Provide scoping information from Tennessee State agencies other than TDEC:

o Pravide more in-depth scientific analysis database on poteritial impacts in Tennessee
coalfields.

¢ Provide additional scoping data from outside specialists and resources that have the
expertise on mountaintop:mining impacts.

» Provide accurate and up-to-date information to assess future potential impacts.

+ - Provide information on the problems associated with the Tennessee Study. Area data
for each site’ waed in the Appendix: ESCH!ET!&&S OF G!S MINE POLYGONS IN

2¢h .i

. Prowde mformamon on the cost to mpiemenf changes 10 30 OF R 942 20 t0 942.955 for
2ach altemative being proposed in the Dralt PEIS.
Provide performance standards impacts to groundwater.
Provide assessment for changes 1o 30 CFR 942.824, Special Performance Standards
= Mountaintop mining of the Tennessee Federal Program.

» Provide effectiveness of mitigation and reclamation measures for mountaintop mining
and valley fills program
Provide post iand use data to assess impacts.

«. Provide forastry reclamation approaches to be used after mountaintop mining
operations

s Provide data on Karst Systems in Tennessee.

o ' Provide assessment data on the three aiternatives’ effects on 30 CFR
942.700{a)(b){c)d).

The Draft £1S folfowing sectioris does not cover all 22 counties in the Tennessee
coalfields. The Draft PEIS is inadequate without complete data of all 22 ‘counties covering
Part Hl A to Part {l W, The Draft PEIS should be revises to reflect this information,
Faderal agencies are required 16 integrate social science and esonomic information in the
preparahon of informed, sustainable Jand use planning decisions: Federal agencies are
require under Section 102 of NEPA lo “insure the integrated use of the natural and social
scienges. ... in pianing and decision making.”

DRAET PES. mmmmm
DRAFT i, B Physic atting
DRAETP

DRAF

Quanfity and Flogdlg_g
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The above sections does note some data on the Tennesses Federal Program on pages:

Part HEB-3, Part Il K-26, Part Nl K-35, Part 1l K-42, Part Il K-61, Part IL.N-5, Part Hi T2,
but'to specifically address mountaintop mining and valley fills; gll above sections shioutd
have information about the Tennessee Federal Prograrm.

The Draft PEIS is not accurate in describing and quantifying the extent and the nature of
direct, secondary, and cumulative impacts associated with mountaintop mining and vaitey
filis in Tennessee. The Draft PEIS fails 1o provide 4 coherent, organized agenda or
schedule of commitments; proposal instruments and/or activities that slaborate and
implement mountaintop mining and valley fills po}icy It is in-conflict with EPA’s vision for
watershed approaches. The watershed approach is a coordinating framework for
envirorimental management that focusas public and private sectors efforts to address the
highest priority problems within hydrologically-defined geographic areas, taking into
consideration both ground and-surface’s water flow.” The Draft PEIS is inconflict-with
Tennesses Division of Water Pollution’s watershed approach policy and: Tennessee/EPA
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Water Agreement. Much like EPA’s watershed approach policy, Tennesses’s has
developed and implemented watershed approaches that do not address large-scale
rmountaintop mining and valley fills operations. The proposed tederal action would require
Tennessee to redesign its watershed approach policies and impl ement new costly
strategies.

While the Draft PEIS does address some specific problems associated with on-site
mountaintop mining and valley fills impacts, it fails to:

* Assess high priority problems associated with off-site impacts to the adjacent and
surrounding watersheds, ecclogically diverse hills and hollows, streams, and
waterways.

o Assess impacts on future timber growth in the area.
» Assess the damage 1o the biclogical integrity of the study area.

s Assess functions lost by filling of headwater streams or the indirect to segments of
streams from filling upstream portions.

o Assess biological needs of the aquatic ecosystem downstream.

¢ Assess operations that may severely impact biodiversity and environmental
sustainability.

« Cumulative impacts from changes in topography and land cover results in the
elimination of largs tracts of habitats for native forest-interior species, the invasion of
exotic plant, animal, and insect species, and micro-climatic changed.

s The scientific and anaiytic basis for comparisons lack complete and accurate
information.

o Hollow fills associated with Mountaintop Removal mining that eliminates intermittent or
ephemeral streams.

The following sections fail to provide assessment and evaluation of the
Tennes: Federal Program relating to mountaintop mining and valle
fills per Alternati ted in the Draft PEIS:

DRAFT PEIS, PART.IV A Introduction

DRAFT PEIS, PARTIVB Aggaﬁc Reggmceg

DRAFT PEIS, PARTIVC

DRAFT PEIS, PARTIVD Fig!_'g and Wilgtifg
RAFT PEIS, PART IV E Air Quality
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DRAFT PEIS, PART V G Cuﬂurai, ngtarig, amd VIsual Resourca
DRAFT PEIS, PART IV H Soefal Conditions
DRAFT PEIS. PART V t Economic Conditions
DRAFT PEIS PART IV_J Recreation
DRAFT PEIS, PART IV_K Environmental Justice

COMMENT:
Each of the above sections should be revised to include information how the Tennessee

Federal Program has implemented its program in relating to mountaintop mining and
valley fills.

APPENDIX COMMENTS

APPENDIX A Ideas for Government Action
APPENDIX B Progranvnatic Revisws

APPENDIX C — REGIONAL SETTING surpgmmg INFORMATION, pages, C-3, C-17,
C-39to C-41;

COMMENT:

The quoted reference data is old data that should be updated to reflect new research
information and discoveries over the last ten years.

APPENDIX [ i ing information
APPENDIX E Terrestrial Technical Studies
APPENDIX F ~ FEDERALLY LISTED T & E CANDIDATE AND SPECIES OF

CONCERN, 22 pages,
COMMENT:

The draft PEIS fails to address concerns with cumulative impacts in all 22 counties. The
proposed tederal action would allow the potential opening of sensitive watersheds to
serious cumulative impacts to state and federal species. The NEPA "bigger picture”
assessment is missing from the Draft PEIS as it relates to Tennessee’s Division of Natural
Heritage’s state and federal tistings in all (22) coalfield counties. The Draft PEIS fails to
provide to Tennessee reviewers a clear picture of possible state and federal species put in
harms way within the 22 county coalfields of Tennesses.

APPEND h
APPENDIX H Engineering Technical Studies
APPENDIX1 Cumulative impact Study
APPENDIX J AOC+Policy

APPENDIX K Flooding Analysis Guidslines
APPENDIX L Cumutative Guidanc
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AOC assessment concerns:
COMMENTS:

The following was used to assess “state run programs” concerns relating to AOC.
However, Tennessee's concerns are not specifically addressed since Tennesses was
already undar a federal program. Many of the below suggestions should have already
been in used by the Tennessee Federal Program. After shont term analyzing of the
information gathered during the Draft PEIS process. the following conclusions and
recommendations werg developed by O8M to address state run SMCRA programs.

o OSM's own oversight evaluation indicates an industry trend of proposing to return mine
sites to AOC with no AOC variance.

o Also, the evaluation revéaled that policies or procedures used for determining when a
mining operation’s reciamation plan: satisfies requirements established for AOC are
either applied inconsistently or are overly broad, resulting in varied interpretations of
what constitutes AOC.

s A major source of confusion over what qualifies as mountaintop mining operations,
which require & variance. from AOC, arises from OSMs method of classitying, in its
permitting database, various mining methods as moumntaintop operations, ragardiess of
whether an AOC variance has been obtained or not. Although the tracking of
mountaintop operations and associated waivers is not required by State or Federal
faw, O8M has made changes to its database and is in the process of reviewing all
current surface mining permits to clearly identify which sites should be classified as
mountaintop operations.

o OSM identified three significant areas in which the language of the approved State
program differs from that of SMCRA and the Federal regulations. These language
differences, which may have contributed to some of the other problems addressed in
this repont, relate to the following areas:

(1) documentation of the need and the market for the designated postmining land
use,

(2) use of "woodlands” as an approved postmining land use, and

(3) allowing ‘public use” instead of “public facility (including recreational facilities) use”
as a postmining land use.

o OSM has not determined the extent to which the above differences have contributed
1o inadequate documsritation justifying an AOC variance and non-approved
postmining land uses.

aintop Mini Fil | 43

o Future discussions with WYDEP will identify the source of the problems and, if they
are related to the approved program language, OSM will provide the State a
notification requesting that the Janguage be changed to correct the deficiencies. If,
however, the problems. are merely the results of inadequate implementation of the
current State program requirernent, OSM will work with WVDEP to put in place
procedural revisions to prevent further occurrences.,

o The oversight evaluation found that mountaintop permits have been issued with

postmining and uses "forestry* and "fish and wildlife habitat” not authorized in the
approved State program, although a program amendment to authorize “fish and wildlife
habitat and recreation lands” is pending before OSM.

»  OSM has requested that WWDEP immediately discontinue approving permits for

unauthorized land uses, and that, in addition to those permits OSM examined in
preparing this report, it review other permits currently in effect for similar problems.
For all current mountaintop-removal permits already issued that have not properly
applied the postmining land use provisions of the approved State program, OSM s
requesting that WVDEP work with operators to ensure, where practicable, final
reclamation achieves a postmining land use authorized by the program. OSM
recognizes that the pending program amendment is intended to resolve some of these
concerns and, with the release of this report, OSM pians to réopen the comment
period on the State's proposed amendrment concering "fish and wildlife habitat and
racreation lands,” A notice witl be published in the Federal Register, and comments
will be solicited from the public.

o OSM found that all of the mountaintop-removal permits with AOC variances lacked at

least some of the documentation required for approving the designated postmining
land use. OSM has requested VDEP to initiate an immediate review of its permit
application and permitting process to assure that the program requirements are being
tully. implemented. OSM is not proposing any corrective action for previously issued
permits.

* In the review, OSM found four situations where steep-siope AOC variances had been

granted, but where mountaintop-removal AQC variances would have besn more
appropriate because the entire coal seam or seams had been removed. OSM
requests that WVDEP implement proper classification procedures for operations
seeking AOC variances and review the appropriateness of AOC variances issued to
steep-siope operations, taking corrective actions on existing permits, where
practicable.
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» The approved West Virginia prograrm does not limit approval of an AQC variance for &
steep- slope mine 1o the specific postmining Jand uses that are specified in SMCRA.
O8M has reguested that WVDEF submit an amendment to correct this deficiency, and
WVDEP has filed a proposed rule with the West Virginia:Legislative Rulemaking
Review Committee 10 address the required amendment. OSM requests that WVDEP
consider whether il is appropriate 10 issus any steep-siope AOQC variances until an
amerndment is approved.

COMMENTS:

Does Virginia, Kentucky, and West Virginia currently use appropriate standards in
svaluating whether a particular postmining land configuration constitutes a return 1o AOC?
In Bragg v. Robertson, Memorandum opinion and Order of October. 20, 1999, Judge
Haden clearly points out that Director of West Virginia Department of Environmental
Protection was enjoinied from approving further permits because of inappropriate
standards. State rum programs have misinterpreted standards for sharacteristics of land
after mining in terms of slevation changes, creation of valley fills, creation of level
sections, and other general descriptive infarmation. The Issue is how many of those
characteristics, either by themselves or In a genetal combination; may be used in
misinterpreting it AOC hag been achieved. VA, KY:and WV state run programs have
determined that a waiver from AOC requirements is niegessary, has used misinterpreted
standards {0 require appropriate postmining land uses in granting the waiver?

FEDERAL REQUIREMENTS
General AOC Requirerents

1. Statute Section 701(2).of SMCRA defines "approximate original contour”to mean, that
surface configuration achieved by backfilling and grading of the mined area so that the
reclaimed area, including any terracing or access roads, closely resembles the general
surface configiration of the land prior to mining and blends into and complements the
drainiage pattern of the surrounding terrain, with all highwalls and spoil piles eliminated;
water impoundments may be permitted where the regulatory authorily determines that
they are in compliance with Section 515 (b)(8) of this Act.

0U.8.C 1291(2).

Section 515 of SMORA sels forth environmental protection performance standards
applicable to surtace coal mining operations. 30 U.8.C. 1285, Among these is ihe
requirement to return the land to AOC pursuant fo Subsection 515(b}(3), mine operators
must "backfill, compact .. . . and grade in order to restore the approximate original contour
of the land with all highwalls, spoil piles, and depressions eliminated.” 30 U.5.C.
1285(h)(3).

47

2. O5M's Treatment of ADC in Rules

in its national regulations and in approving individual State programs, OSM adopted the
statutory definition of AOC essentially unchanged. In the development of national
regulations, the only discussion where elevation change was mentioned in relation to AOC
is in the preamble to the rules regarding thick or thin overburden. The permanent program
rules promulgated in 1979 detined thin overburden as overburden where the final
thickness is less than 0.8 times the initial thickness and thick overburden as overburden
where the final thickness is greater than 1.2 times the initial thickness.  The preambie
stated:

The definition of approximate ariginal contour states that the reclaimed area should
closely resemble the gerieral surface configuration of the Jand prior to mining.-OSM
interprets this to mean. that the approximate original confour, or configuration, of the
premining land is intended, and minor changes in elevation are anticipated.

44 Fed. Reg, 15231 {March 13, 1979).

Thus, ani elevation change of plus or minus 20 percent was accepted as AOC in those
rulgs. In 1983, those numerical limits were deleted from the thick and thin overburden
riles. See 4B Fed. Reg. 23356, 23365 (May 24, 1983). In 1988, the D.C. Circult Lipheld
the retand of those rule changes because-the Secretary had failed to explain hig reasons
for removing the nurmerical limits. National Wildlife Federation v. Hodel, 838 F.2d 694, 734
(D.C. Cir. 1988). In 1991, OSM agalin published rulss adoressing thick and thin
overburden.  Again OSM.declined to set & numerical imit and asserted that the lssue was
bast left to the regulatory authority.  The preamble contains cross sections showing
elevation changes of greatet than plus or minus 20 percent that would still be considered
AOUC. This rule was never challenged and remains in place today.  See 56 Fed. Rey.
65629-95833 (December 17, 1991},

1111987, OSM Issued Directive INE-26 to provide guidance to OSM fisld personnel in
svaluating AOC issues during oversight: The Directive makes three points with respect to
AQC: First, becatise both the permittee and the regulatory authority (as well as other
interested pariies) need a clear understanding prior to mining of what the final postmining
topography will be, the anticipated postmining topography must be determined in the
permitting process to enable a determination if AQC will be achieved. Second,
inspactions should ensure that the approved postmining topography is being reasonably
achieved, including general surface configuration, drainage, and elimination of highwalls
and spoil piles. - Third, in oversight, considerable deference should be given 1o priof.
deécisions by the State, particularly where the final grade work has been done. In
recognition of the emphasis that the 1987 Directive places o the role of the permitting
process in applying AOC requirements to specific operations, the current review looked to
soe what WVDEP was accepting as meatirig AOC reguirements in the permitting process.
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Federal Requirements Aelating to Mountaintop Removal Mining Operations

Section 515 of SMCRA contains specific performance standards for mountaintop-removal
mining. Subsection 515(c) permits an exception to the AOC restoration requirement for
mountaintop removal operations which, after reclamation, would be capable of supporting
specific postmining land uses.. In such operations, instead of restoring the site to
approximate original contour, the operator is permitted {0 remove all of the overburden
and create a level plateau or a gently rolling contour with no highwalls remaining. 30
U.8.C. 1265(c). Subsection 515(c)(3) lists the allowable postmining land uses:
“industrial, commercial, agricuitural, residential or public facility (including recreational
faciiities) use[s]." 30 U.8.C. 1265(c)(3). In demonstrating the feasibility and practicability
of the proposed pestmining land use, the applicant must include specific plans and show
that the use will be:

{1} compatible with adjacent land uses;

(2) obtainable according to data regarding expected need and market;
{3) assured of invastment in necessary public facilities;

{4) supported by commitments from public agencies where appropriate;

(5) practicable with respect to private financial capability for completion of the proposed
use;

(6) planned pursuant to a schedule attached to the reclamation plan so as to integrate the
mining operation and reclamation with the postmining land use; and

(7) designed by a registered engineer in conformance with professional standards
gstablished to assure the stability, drainage, and configuration necessary for the intended
use of the site.

30 U.8.C. 1265(c)(3)(B).

The Federal regulations pertaining to mountaintop-removal operations are found at 30
C.F.R. 785.14 and Part 824. The regulations generally track the language of SMCRA, but
do clarify the applicable requirements in the following respects:

- A requirement for compliance with the alterative postmining land use
provisions of 30 C.F.R. 816,133(a) through (¢} [30 C.F.R. 824.11(a)(4)];

- A specification that final graded siopes on the plateau portion of the operation
not exceed 1v:5h (20%) [30 C.F.R, 824.11(a)(7)]; :
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- A requirement that plateau outslopes attain & minimum static safety factor of
1.5 or that they not exceed 1v:2h (50%) [30 C.F.R. 824.11{a)(7}]:

- A requirement that the resulting level or gently rolling contour be graded to
drain inward from the outslope [30 C.F.R. 824.11(a)(8)); and

- A clarification that the prohibition on damage to natural watercourses applies
only to watercourses befow the lowest coal seam to be mined [30 C.F.R. 824.11(a)(9)].

Must also constitute an equal or better use Pursuant to SMCRA, the Slate may grant a
permit with a mountaintop-removal AOC variance only after finding that:

o the proposed postmining land use constitutes an "equal or better use;”

o the proposed use will be compatible with adjacent land uses and existing land use
plans;:

s county commissions and other State and Federal agencies have been provided an
opportunity to comment on the proposed fand use; and

o the application contains specific plans and assurances that the proposed use will
be (1) compatible with adjacent land uses; (2) practicable with respect to financing
and complating the proposed use; (3) supported by commitments from public
agencies where appropriate; (4) planned pursuant to a schedule that will integrate
the mining operation and reclamation with the postmining land use; and (5)
designed by an approved person to assure the stability, drainage, and
configuration necessary for the intended use of the site.

REVIEW METHODOLOGY

Beginning in 1997, the public and media began to focus increasing attention on
*mountainiop operations” in West Virginia. Commonly understood, this term refers to any
operation that removes alf or part of the top of a mountain or ridge and places the
overburden or excess spoil resulting from the removal into valley fills. As used in this
report, the broad term *-mountaintop operations” should be distinguished from the
narrower term "mountaintop-removal (AOC variance) operations’.

Three types of ‘mining practices are included in the term *mountaintop operations”.
These types are:

1. “Mountaintop-removal (AOC variance) operations” - Mines which remove ail
of the coal seam or seams in the upper fraction of a mountain or ridge and request a
“mountaintop-removal variance from AOC. Only this kind of operation constitutes a
“mountalntop-removal mine in the regulatory sense.
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2. Mines which.remove all of the coal seam or seams in the upper fraction of a
mountain or ridge and return the land-to AOC.

3. Mines in steep-siope areas (siopes exceeding 20 degrees} which have
received steep-slope AOC variances according to State records. Notwithstanding
regulatory definitions, OSM recognizes that the public’s concern is not confined to any one
of these "mining scenarios, but encompasses all three.

The Draft PEIS has not addressed these standard requirement issues, but has proposed
developing evenh a more contusing reviewing SMCRA permit process as an alternative.

TENNESSEE STATE PARKS AND NATURAL AREAS
AND WILDLIFE MANAGEMENT AREAS CONCERNS

The Draft PEIS fails to provide detai scientific information on any significant impacts to
Tannessee’s State Park Systems, Natural Areas, and Wildlite Management Areas found in
the coalfield counties of Tennessee.

CONCLUSIONS

SOCM finds the Draft PEIS to be inadequate and too deficiert to assess and evaluate the
proposed fedérat action on the Tennesses Federal Program and its program-wide impacts
and support program-level decisions that are reagonable and defensible to the current
issues surrounding potential mountaintop mining and valley fills, mountaintop removal
rining and cross ridge mining in the coalfields of Tennessee. The Draft PEIS baseline
data has been inconsistent and used inappropriately to analyzes the potential impacts of
mountaintop mining and valley fills, mountaintop removal mining and cross ridge mining
operations in the coalfields of Tennessee. The specific data needed to analyze the
Tennessee Federal Pragram has been insufficient to support the proposed Alternatives
listed within the Draft PEIS. The fundamental requirements of CEQ and/or NEPA process
réquire the lead agency to begin with comprehensive scoping.  The scoping process in
Tennessee was inadequately carried out by federal agencias whose only scoping seems
1o be inhouse. Input from scoping process should then be used to define the proposed
alternatives that would avoid or substantially lessen the significant effects of proposed
mountaintop miningand valley flls. These requirements have not been met in the
circulated document in Tennessee. The stated obiectives in the “Notice of Intent” of
February 5, 1898 would not be realized through the preterred Alternative. The Draft PEIS
is bigs in that it fails to take the required “hard look” at the proposed federat action. The
proposed Alternatives are misteading and inaccurate in representing the Tennessee
Federal Program.

9-2-2
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A Programmatic Environmentat impact: Statement that would represent Tennessee needs
to provide comprehensive scoping from coalfield citizens and state and local agencies, as
well as the business community in each county, include an updated and consistent
bassline data, be free of inconsistencies, have proper levels of analysis and explanation,
and present impact terits to Tenr ’a natural environment and Ternesses's
economy in the communities of the Tennessee coalfields. The Draft PEIS should conduct
a "hard Jook” scenario at every significant impact. SOCM believes that these federal
agencies should go back to the preliminary Draft EIS and start 2l over again,

Save Our Cumbettand Mountains, inc.
Stripmine 1ssues Committes
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2A,
28.
2C.
2D,
2E.
2F.
2G.

ATTACHMENTS

Map and listing of the Draft PEIS “Study Areas” in Tennessee.

Eastern Minerals Int'l v. The United States, Suprems Court No. 01-1100 (2002)
Eastern Minerals Int'l v. The United States Fed Ci No. 98-5054, 5058 (2001)

Cane Tennessee, Inc. and Colton, Inc. v. The United States Fed. CI 96-237L. {1999)
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Rith Energy, Inc. v. The United States, Fed. C! No. 99-5153 (2001)
Rith Energy, Inc. v. The United States, Fed. Cl No. 994801, (June and July, 1999)

SOCM v. OSM and Skyline Coal Company, NX-97-3-PR (1998)

Article by Mr. Bob Keast, Executive Director of Tennessee Association of
Resorts, Marinas and Marine Dealers.

Article, “GOVEANOR BACKS CRED(T CARD CHECK", by Bill Poovey, AP Wire

Service, THE TENNESSEAN NEWSPAPER, Saturday, July 7, 2003.

Article, BREDESEN OUTLINES PLANS TO EXPAND TOURISM ECOMONY" by
Bob Keast.

Report, THE. N TENN, E INTIES, by
The Tennessee Department of Tourist Development (2000)

Report, AN ECONOMIC REPORT TO THE GOVERNOR OF THE STATE OF
TENNESSEE, by the UT's Center for Business and Economic Research {(February,
2003)

Report, TENNESSEE BUSINESS AND ECONOMIC OUTLOOK, by UT's Center for

Business and Econornic Research {Spring, 2002}

Report, TENNESSEE BUSINESS AND ECONOMIC QUTLOOK, by UT's Center for
Business and Economic Research (Fall, 2002)

. Report, AN ANALYSIS OF AN ECONOMIC REPORT TO THE GOVERNOR OF THE

STATE OF TENNESSEE, Tennessee Comptrolier of the Treasury, (2001)

. Report, TENNESSEE ECONOMIC OVERVIEW (2001)
. Report, GENERAL ECONOMIC CHARACTERISTICS IN TENNESSEE, Examining

Changes in Labor Market Conditions and Income Levels, 1990-2000, by UT's Center
for Business and Economic Research (2001)

. Mining Industry Labor Force data.
. Information on Tennessee Arts’ economic impacts in the Tennessee coalfields
. Letter to State of Tennessee on SOCM'’s concems 1o Economic and Community

Development in the Tennessee coalfields

. US Fish and Wildlife Service, "STAATEGIES PLAN FOR CONSERVATION OF FiSH

AND WILDLIFE TRUST RESOURCES IN THE LOWER-CUMBERLAND
ECOSYSTEM”

. Memorandum, US Fish and Wildlife Service, September 21, 2001)
. Letter, SOCM to US Army Corps of Engineers and EPA on concems with proposed

revisions to the Clean Waler Act. Dated July18, 2000.

. Copy, Programmatic Agreement between the Federal Highway Administration and

other organizations and Tennessee Department of Environment and Conservation
and Tennessee State Mistoric Preservation Office.
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information on the Trail of Tears National Higtoric Trail's Draft Comprehensive
Interpretive Plan.

Information on Tennessee Parks and Greenways Foundation Strategies conflicts
with proposed tederal action.

Listings of Rare Species in the 22 coalfield counties of Tennessee.

Listings of species found in the Draft PEIS.

Information on State of Tennessee's Bioassessment Program.

Information on AVS program.

Information on Tennessee AML program.

Information on Tennessee Elk Restocking Program.

Information on O8M’s Reforestation and Wildlife Habitat Enhancement initiative
The Draft PEIS Regional Setting Supporting information.

Report, “Mountaintop Removal Mining: An Environmental Impact Assessment (EIA}
Scoping Exercise and Impact Assessment of Mining Activities on Aquatic
Resources’, by Mr. Jeff Lee Hansbarger

Copy, State of Tennessee’'s Controller of the Treasury Performance Audit on “Water
Quality” in Tennessee. (2001)

Supplement Informational Brochures from Tennessee's coalfield counties.
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Vince Meleski, Wild Alabama/Wild South

-—-- Forwarded by David Rider/R3USEPAZUS on 01/08/2004 11:39 AM -

Vince Meleski
<vince @ wildalabam To:  R3 Mountaintop @EPA
a.org> ce:
Subject: Mountaintop Removal Mining Comments
12/23/2003 (2:24
PM

Mr. John Forren

U.S. EPA (3EA30)

1650 Arch Sucet Philadelphia, PA 19103

It is hard to believe that the Bush administration plans to continug to
altow coal companics w destroy Appalachia with mining practices that
level mountaintops, wipe out forests, bury streams, and destroy
communities. The existing evidence of recent events and the facts
presented in the Draft Environmental Impact Statement should be enough
lo convince you thal mountaintop removal coalmining must be
significantly limited or stopped.

As described in the administration'’s Draft Environmental Impact
Statement (1XEIS) on mountaintop removal coal mining, the envirommental
impacts of mountaintop removal are widespread, devastaing, and
permanent. Yet the

DEIS proposes no restrictions on the size of valley fills that bury
streams, no limits on the number of acres of forest that can be removed,
no protections for wildlife, and no safeguards for the communities and
people that depend on the region’s natural resources for themselves and
future generations,

The administration's "preferred alternative” for addressing the problems
caused by mountaintop removal coal

mining is (o weaken existing environmental protections. The DEIS
proposes streamiining the permitting process and allowing mountaintop
removal and associated valiey fills to continue at an accelerated rate.
The DEIS also proposes doing away with a surface mining rule that
makes it illegal for mining activities to disturb areas within 100 feet

of streams unless it can be proven that streams will not be harmed. This
is ridiculous! This "preferred alternative” ignores the administration’s
own studies

detailing the devastation caused by mountaintop removal coal mining,
including:

- without new limits on mountaintop removal, additional mountains,
streams, and forests will be destroyed

by mountaintop removal mining

- the fact that impacts to streams would be greatly lessened by reducing

the size of the valley fills where mining wastes are dumped on top of
slreams

-the impact on wildlife species

- the total of past. present and estimated future forest losses

- even il hardwood forests can be reestablished in mined arcas., which is
unproven and unlikely, there is no way these areas can be restored
similar to the handiwork created by God

The "preferred alternative” ignores these and hundreds of other
scientific facts contained in the DEIS studies, It appears the only goal
is to increase mountaintop removal coal mining with little regard for
the environment.In light of these facts. the Bush administration must
consider allernatives that reduce the environmentat impacts of
mountaintop removal and then implement measures o protect natural
resources and communities in

Appalachia, such as limitations on the size of valley fills (o reduce
the destruction of streams, forests. wildlife and communities.

Better yet mountaintop removal should not be permitted at all,
Vince Meleski

Program Director

Wild Alabama/Wild South

PO Box 117

Moulton, AL 35650

Phone:  (256)974-6166

Fax: (256) 974-5406

E-mail:  vince@wildalabama.org
Member of:

Southern Appalachian Forest Coalition
National Forest Protection Alliance
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Amanda Moore, Appalachian Citizens Law Center, Inc.

B
APPALACHIAN CITIZENS LAW CENTER, INC.
27 W. COUBT ST, SUITE 302
 KENTUCKY 41653-7725
058861442 1-8RDD19-1442
Fax 606-886-1455
AMARSA MOORT STEFHEN A, SANDERS
Sff Attoraey ) . Director
i (REC'D Jan 06 204
January 2, 2003
M. Jobn Forrea
U.S. EPA (3ES30)
1650 Arch Street
Philadelphia, PA 19103
Re:  Mountaintop Mining/Valley Fills in Appalachia Draft Programmatic
Envirenmental Impact Statement
Dear Mr. Forren: ‘

Thank you for the extended opportusity to comment on the Draft Environmental frnpact
Statement (Draft EIS) on Montaintop Mining and Valley Fills in Appalachis. This letter is in
addition 1o aral commients presented by the Appalachion Citizens Law Center (Law Center) 2t the
public hearing held in Hazard, Keatucky on July 22, 2003:

The Law Center is a nop-profit law office serving the Appalachian coalfields by
providing fres legal services to low-income families and communities on coal-related issues such
as black lung benefits, mine safoty matters, and environmental concerns. By having such a broed
focus on the impacts of the coal industry, we see the consequences of mountaintop mining both
on the surrounding communities and on the miners themselves.

) As we stated at the public hearing, the Law Center is extremely disappointed in this
much-anticipated Draft EIS, Attached to the Draft EIS are numerous studies detailing the
environmentsf destruction cansed by mountaintop mining and valley fills; yet the Draft EIS fiiils
0 sugpest even one alternative to curd the destruction. This chesm batween the scientific studies
and the proposed actions highlights the arbitrary end capricious nature of the entire Draft EIS.
The following examples highlight the disparity between the documented environmental impact of
mountaintop mining and the agencies® proposed actions in response:

. Data: During the study period, 724 wiles of stréatn were covered by valley fills.
Draft FIS, 1L.C-30. Copstructing valley fills on top of streams will “eliminate
stream hiota and the ability of these organisms to synthesize organic material to
provide life . . . for down stream reaches.” Draft EIS, ILC-30,

Proposed Actioti: Rather than proposing additional protections for strearms from
valley fills, the Draft EIS proposes exempting valley fills from the stream buffer
zone rule. Draft EIS, IL.C-35.

~ WORKING FOR JUSTICE IN THE AFPALACHIAN COAL FIELDS
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. Data: In just the last ten years, 1,200 miles of sireams have been affected by
surface mining activities. Draft EIS, ILC-30. In addition, 438,472 acres of
watersheds have been affected by vatley fill construction. Draft BIS, IHLK-38.
Proposed Action: Rather than ourbing the amotmt of streams and watersheds
affected by mining, the agencies will instead “continze to evaluate™ the effects of
mousitaintop nining and “continue to work™ to refine protocols, decisions, and
requirements, Draft BIS, 1.C-44.

. Data: From the late 19803 to the late 19905, the average fill increased in size by
72 percent, and the average length of stream affected per fll increased by 224
percent. Draft EIS, I-5. From 1985 to 2001, 83,797 acres of land were covered by
valley fills in the study area. Draft EIS, TLK-32, 33.

Proposed Action: Rather than imposing lmits on fil} size, OSM will “continue
the on-going rule-making process to clarify obligations of the operator” and wilt
“consider whether additional fisture rulemaking is warranted ” Draft EIS, 1.C-49.

. Data: Mountaintop mining is likely to increase flooding from intense summer
thunderstortns, pacticulady during storm systems that last severel days. Draft EIS,
Appendix H, USGS Executive Summary; Comparison of Storm Response of
Streams in Small, Unmined and Valley.Filled Witersheds, 1999-2001, Ballard
Fork, West Virginia (pp. 5-6). Even after reclamation, discharge from valley fifls
was 42 perceat higher than premining conditions. This increase raised the 100-
year flood stage by more that two feet. Draft EIS, Appendix H, OSM Valley Filt
Study, Hobet Mine Westridge Valley Fill, U.S. Anny Cotps of Engineers,

Pittsburgh District (p.22). 1-5
Proposed Action: In spite of these studies, the Draft EIS contends that no
conclusions can be made about the impacts of mining on runoff. Therefore, the
EIS proposes that the agencies develop guidelines to evaluate flooding risk, which
“could make the permit evaluation more efficient.” Draft EIS, IL.C-90.

. Data: The forests in the study area are very diverse, but a findarmental change
from a forested habitat to grasslands could oceur, thereby jeopardizing the
“biological inteprity of the study area” and leading to “biological collapse.” In
eastern Kentucky alone, 255,582 acres of forest have been lost to mountaintop
mining in just the past ten years. Draft EIS, AppwdkLEPAlmdsmpeScale
Cumulative Impacts Study of Mountaintop Mining Cperations.

Proposed Action: OSM will compile a manual with guidelines for post-mining
fand uss. OSM will require reclamation with trees only if legislative authority is
established. Even then, there might be an exception to the requircment if the
applicant could demonstrate that uses other than forestry would provide greater
envitonmental benefits. Draft EIS, TLC-83.

The environmental problems chronicled in the Appendices are serious and potentiatly
devastating, yet the Draft EIS suggests “actions™ that do nothing to curb the environmental
destruction. The residents of need real actions to protect their land und comimunities
from the destruction that is 50 cleatly detailed in the Appendices to the Draft EIS.

The Draft EIS sdditionally fails to consider an adequate tange of alternatives. Rather than
proposing alternatives to fimit the environmental impacts of mountaintop mining, the Draft EIS

2
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Bryan Moore, West Virginia Council of Trout Unlimited

goes to the extreme opposite and presents alternatives 10 make the permitting process easier. A
preliminary Draft EIS from January 2001 presented three separate alternatives that limited valley
fills in some way. The current Draft EIS, however, does just the opposite by proposing three
alternstives that in no way limit fills. The stated reason for not including at least one alternative
that limits fills — that there is not enough scientific evidence that such limits would reduce
streaun impacts - defies common sense as well as the findings of the studies attached to the Draft
EIS. The nasrow range of alternatives examined in this Draft EIS is arbiteary and capricious, and
the Law Center supports none of the alternatives presented.

As we have stated in earlier comments on separate proposals, the Law Center does not
believe that igsuing permits to dump mining wasts in streams js legal under the Clean Water Act
as passed by Congress.: However, given the narrow options presetited by the Draft EI8, one
aspect of Alternative 1 is preferable to the other altematives < that valley fills will be presumed
to require individnal 404 permits (IPs) from the Army Corps of Engineers rather than falling
within nationwide permit 21 (NWP 21). However, Alternative 1 reinains flawed because it

- includes the offensive proposal to eliminate the stream buffer zone rule with regard 1o excess
spoil disposal, We have submitted comments previously opposing such a potential rule.

While the Law Center certainly is not opposed o increased government efficlency, such
efficiency must not come at the expanse of the human or natural environment. The agencies
responsible for this Draft EIS have made just snch a mistake, however, by choosing a course of
action that will make the mining permitting process easier for coal companies while faiting to
provide any increased protections for the environment or the communities living pear these
mines. The agencles’ chosen “efficiency alternative” does not even meet the stated purposc of
this EIS, which is “to minimize, w the maximum extent practicable, the adverss enviropmental
effects to waters of the United States and to fish and wildlife resources affected by mountaintop
mining operations, and to environmental resources that could be affected by the size and iocation
of excess spoil disposal sites in valley fills.” Draft EIS, I-2. Oncea,gain,tlmbmﬁEISis
internally inconsistent and arbitrary and capricious.

n addition, we support the comments submitted to you by Kentuckians for the
Commioawealth, Ohio Valley Environmental Conlition, Kentucky Waterways Alliance, Sierra
Club, Barthjnstice, and Trial Lawyers for Public Justice. The Law Center urges you to consider
these cosmments and retuin to the Draft BIS to make changes thit will provide a real benefit to
the whole of Appalachia by preserving its natural environment and protecting its residents. Give
the public a meaningful range of alternatives and proposed actions that are based ori the studies
detailing the mytiad problems cansed by mountaintop mining. Give us a Draft EIS that js not an
arbitrary and cepricious abuse of agency power.

Please feel free to contact me if you would like to discuss our concerns further.
Sincerely,
Amanda Moore Ao
Staff Attorney

1-5
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West Virginia Council of Trout Unlimited

January 8, 2004

Mr, John Forren

U.8. EPA (3EA30)

1650 Arch Street
Philadelphia, PA 19103
mountaintop.r3 @ epa.gov

Dear Mr. Forren:

These comments represent the views of the members of the West Virginia
Councit of Trout-Unlimited (WVCTU) in response to the reguest for comment on
the Draft Programmatic Environmental impact Statement (‘DEIS") on
mountaintop removal coal mining and associated valley fills in Appalachia,
published at 68 Fed. Reg. 32487 (May 30, 2003) by the U.8. Environmentat
Protection Agency (EPA), U.8. Army Corps of Engineers (COE), U.8. Fish and
Wildlife Service (FWS), U.8. Office of Surface Mining (OSM) and West Virginia
Department of Environmental Protection (WVDEP).

WVCTU has a focused mission of conserving, protecting and restoring North
America's coldwater fisheries, WVYCTU represents over 1500 volunteer members
in West Virginia. We are confident that you will receive many comments from
highly qualified parties addressing the technical details of the DEIS. WVCTU will
fimit our.comments to a broader perspective that more accurately represents the
position of our members.

WVCTU is completely and uneduivocally opposed to the degradation or

destruction of any stream; particularly headwater streams. Many of the stream

sections being eliminated are, have baen; or should be, native Brook trout

streams. The native Brook trout is the West Virginia State Fish and is-an 6‘6"2
irreplaceable resource. Any activity leading to the detriment of cool/cold water

resources and the associated ecosystems is simply unacceptabie under any

circumstance.

WVCTU is strongly opposed to any intrusion or destruction of riparian buffer l 5.3 ‘2
zones. Riparian buffer zones are criticat components of stream health. Bufter
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Joan Mulhern, Earthjustice et al.

zones filter water runoff trom the surrounding lands, provide nutrient matter for
benthic populations and shade the stream helping to cool the water during warm
temperatures. The elimination of riparian buffer areas causes a direct impairment
to water quality, and negatively influences designated and existing uses.

WVCTU is opposed to mountaintop removal coal mining in general due to the
overwhelming loss of aesthetic values. Our members have a great affinity for
being outdoors enjoying our forests and streams. There is probably nothing more
unpleasant than being outdoors with the backdrop of & barren, rubble strewn
wasteland created by mountaintop removal. That backdrop is becoming far too
common in many areas,

WVCTU looks forward to working with the EPA in protecting our irreplaceable
resources from the type of devastation brought about by mountaintop removal
coal mining. Our water resources are a vary important part of our heritage and
they must be preserved and protected for the generations to follow. WVCTU will
pursue any appropriate means necessary o protect thése streams and
rgsources from total destruction.

Thank you for the opportunity to provide these comments on behalf of the
members of the West Virginia Council of Trout Unlimited,

Sincerely,

P A Frse

Bryan K. Moore, Chair
WVCTU

787 Twin Oaks Dr.
Bridgeport, WV 26330-1645

Earthjustice. ¢ Natural Resources Defense Council ¢ American Rivers ¢
Friends of ihe Eartli 4 National Audubon Seciety ¢ National Wildlife Federation ¢
Sierra Club 4 Shagbark # Valley Watch ¢ West Virginia Citizen Action ¢
West Virginia Environntental Council  West Virginia Rivers Coalition

January 6, 2004

Mr. John Forren

US EPA (3EA3D)
1650 Arch Street
Philadelphia, PA 19103

Delivered via U.S. Mail and Email (g

e}
Dear Mr. Forren:

These comments are submitted by Earthjustice, the Natural Resources Defense Council,
American Rivers, Friends of the Earth, National Audubon Society, National Wildlife Federation,
Sierra Club, Shagbark, Valley Watch, West Virginia Citizen Action, West Virginia
Environmental Council, and West Virginia Rivers Coalition in response 1o the request for
comment on the Draft Prog ic Enviro | Impact Stat t (*DEIS”) on mountaintop
removal coal mining and associated valley fills in Appalachia, published at 68 Fed. Reg. 32487
(May 30, 2003) by the U.S. Environmental Protection Agency (EPA), U.S. Army Corps of
Engineers (COE), U.S. Fish and Wildlife Service (FWS), U.S. Office of Surface Mining (OSM)
and West Virginia Department of Environmiental Protection (W.V. DEP) (hereinafter “the
agencies™). We hereby incorporate by reference all documents citied in these comments.

In mountaintop removal coal mining, vast areas of forest are stripped from the land and the tops
of mountains are blasted apart and removed to extract thin seams of ¢oal within the mountains
The waste rock, or “excess spoil,” from this process is usually disposed of in nearby vaileys,
creating enormous “valley fills” that have already buried and destroyed hundreds of miles of
Appalachian streams, Generations-old communities are forced from their homes by the blasting,
flooding, and environmental destruction.. Fish and wildlife habitat is damaged or destroyed,
including habitat of thr d and end ed species. An envirofimentally, socially,
economically, and historically important region of this country is being leveled by mountaintop
removal coal mining.. It is no overstatement o call this an environmental apocalypse — it is
certainly one of the worst examples of plundering the environment occurring anywhere in this
country today.

The original purpose of the mountaintop removal programmatic EIS was to develop policies and
procedures to “miniimize, to the maxintum extent practicable, the adverse environmental
effects to waters of the United States and to fish and wildlife resources from mountaintop
{removal} mining operations, and to environmental resources that could be affected by the size
and location of fill material in valtey fill sites™ The May 30, 2003 DEIS has completely
ahandoned this purpos 0 18 no meaningful, substantive alternatives of

! Soe 64 Fed. Reg. 5830 (Fobruary 29. 1999) (emphasis added).
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“the maximum extent practicable.”

Instead, the only alternatives offered by the DEIS all involve changes to the federal permitting
process that are calculated to “streamliine” agency decision making to make it easier for coal
companies to continue mountaintop removal strip mining, and weaken existing environmental
safeguards that are designed to reduce the environmental destructiveness of mountaintop
removal and valley fills. All of the DEIS’ alternatives (even the so-called “No Action™
alternative) propose gutting the surface mining law’s Buffer Zone rule that currently prohibits
mining activities from disturbing areas within 100 feet of larger streams

Unlike the DEIS released by the Bush administration, earlier drafis of the programmatic EIS did
consider alternatives that would substantially reduce the harm caused by mountairitop removal,
most significantly by limiting the size of valley fills. The January 2001 Preliminary Draft
evaluated four options, mcludmg two that would have restricted the size and placement of valley
fills in certain types of streams * But these and similar alternatives for limiting the size and
focation of mountaintop removal and valley fill operations have been completely eliminated from
the May 30 DEIS, despite the fact that the aludzes accompanying the DEIS fully support options
to limit mountaintop removal and valley fills*

In sum, the DEIS ignores the scientific and economic studies it was supposed to be based upon,
contravenes the very purpose of the EIS, violates the National Environmental Policy Act
(NEPA), and demonstrates a startling disregard of the agencies’ legal duties to protect the natural
resources and people of Appatachia and the rest of the country. This approach is not supported
by law, policy, science, common sense, or humanity. The studies accompanying the DEIS
confirm that mountaintop removal is wiping out an entire region of the United States - hundreds
of square miles of communities, wildlife resources, streams, mountains, and forests - human
communities and natural resources that can never be replaced.

do

These studies not tmEy confirm the obvious mmlusmn thak bl cwmg up moumams wxpmg out
forests. and burying streams under millions of tons of rubble has irreversible and extensive
environmental consequences, but also that a failure to impose meaningful limits on such
practices will more than double the widespread damage that has already been done to resources
of regional and national importance. The failure of the DEIS to even consider, fet alone select,

*The DELS states that its putpose is fo “cvaluate cptmm fori improy mg agency p .. that will ibute to
reducing the adverse envi impagcts of i i} mining oy and excess spoil valley
fills (MTM/VF) in Appalachia,” DEIS ES-1, an overly optimistic description given the actual content of the DEIS.
bu: a purposc that falls far short of minimizing such impacts 10 the “maximize extent practicable.”

M(mnlmmup\dnmlg/Vadlc\ Fl KIS, Pretiminery Dralt, Jonusry 2001, at £S-6.

“The studics in the DEIS supported the comtention that Bmiting the size and placement of valley fills wus
environmentally preferable fo altenatives such as those contained in the DEIS which coutain no such limits, The
option of efi ing valley fills altogether - likely the most eavironmentally beneficial option of all - was not
evaluated by these studies.

2

alternatives to reduce this environmental catastrophe being inflicted on Appatachia by the coal
mining industry is nothing short of stunning.

In order to fulfill the purpose of the EIS, be consistent with the findings of the studies on
mountaintop removal, and meet the agencies’ obligations under NEPA and other federal laws,
the DEIS must be rewritten to consider substantive alternatives that would minimize the
environmental harm caused by mountaintop removal and select a preferred alternative that would
truly protect the resources and people of the region

A. The Evidence of Devastation Caused By Valley Fills Is Overwhelming and Claims That
Valley Fills Cause No Harm to the Environment and Human Communities Are False

The DEIS attempts to deny or minimize the significance of the environmental harm cauged by
mountaintop removal mining and valley fills, both by downplaying the magnitude of the harm
documented in the scientific studies aceompanying the DEIS and by failing to recommend
meaningful ways to limit the damage.” But the evidence presented throughout the document’s
appendices illustrates the devastating impacts to streams, forests, wildlife habitat and human
communities that has already occurred and that is projected to continue for the foteseeable future
if restrictions on mountaintop removal are not implemented. The DEIS’ recommendation for
“getion alternatives™ is not supported by the record of harm included in the technical and
scientific studies accompanying the decision document. ®

To begin with, there is the matter of permanent and irreversible loss of streams mined or buried

under hundreds of millions of tons of rubble and waste rock. Incredibly, “direct” stream impacts
such as these are not included in the DEIS caleulation of whether or not valley fills cause

environmental harm, While this omission may be convenient for the purpose of twisting the
DEIS analysis to fit a desired outcome, the fact remains that the DEIS’ own studies conclude that
more than 1,200 miles of headwater streams in Appalachia have already been buried or
destroyed, with another 1,000 miles projected for burial and destruction in the next ten years if
limits are not placed on mountaintop removal operations ” The functions and values of those
streams, as well as any wildlife that were unlucky enough to be present when the mountaintops
were blown away, are lost forever. The studies found that no scientific basis could be

" For example, the DEIS incorrectly clatms that *|w latershed impacts dmccti} attributabie to mining and fills could
not be distinguished from impuacts due to other types of human activity,” DEIS 11.C-74, and “the EIS smdtcs did not

conchide that impacts d below M!‘MIVF ions cause or ibute to signifi mm & of
waters of the U.S.” DEIS I1.D-9. Such claims are i bl dicted by the data d in the Els studics,
®The studics acconipanying the May 30 DEIS — the technical, scientific dnd ic studics ined in the

appendices - were prepared for as nsed as the bosis of the January, 2001 Preliminaty £1S. These findings of these
studies Fully support action al ives to Himit i removat and valtley fills. As discussed Turther below,
while these studies form the appendices of the May 30 DEIS, they do not provide a basis of suppont for the DEIS’
action aliernatives.
s important to note that many studies indicate that these reported stream impacts are likely to be a gross
underestimation of the stream miles filted {n the study area. The inventories used in the EIS rely heavily on
topographical maps tiat ofien do not map smaller headwater streams, despite their ecological importance. See
“Testimony of J. Bruce Wallace, Professor. University of Georgia, before the US Semate Committer on Enviromment
and Public Works, June 6, 2002,

3
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established for arriving at an environmentally “acceptable” amount of stream loss and it is
“difficult if not impossible to reconstruct free flowing streams on or adjacent to mined sites.”™
Attempts to minimize the downstream or “indirect” environmental impacts of valley fills are
similarly unavailing. For example, available evidence strongly points toward valley fills causing
significantly etevated levels of selenium, a highly toxic bioaccumulant. DEIS studies found
elevated levels, with 66 violations of stream wmer quality criteria, below valley fills and none
found at test sites without valley fills upstream In addition, the studies found that numerous
ather indirect impacts to streams, including the reduced ability of headwater streams to maintain
their nutriernt cycling function, increased sedimentation, reduced floodwater attenuation
potential, and temperature changes, are of great conceérn. The Cumulative Impact Study found
that “{fJor both direct and indirect impacts to ecological processes resulting from alterations in
hydrologic patterns, [mountaintop removal and valley fills] would appear to be the major impact
producing activity in the study area ™

Moreover, the DELS shoves to one side the environmental implications of massive deforestation
in Appalachia. The studies accompanying the DEIS found that when adding past, present and
future terrestrial disturbances, the estimated area that will be stripped and flattened encompaﬁses
1,408,372 acres of forest resources — which roughly equates to 11.5% of the entire study area,'

an area larger than the entire state of Delaware. The destruction of these nearly 1.5 million acres
of some of the most diverse temperate forest in the country has widespread environmental,.
economic and social consequences for the region and the nation. It is extremely unlikely that
even a small portion of this forest will be restored and the timeline for even that minute level of
restoration is hundreds, if not thousands of years."

In evaluating whether there are significant impacts to the environment from mountaintop
removal and valley fills, the primary authors of the DETS ignore the catastrophic impact to
wildlife that has already occurred or is projected to occur in the near term as documented in the
appendices. For example, s is noted in the EPA’s Cumulative Impact Study:

The southern Appalachians have been identified by the Nature Conservancy as one of the
hot spot areas in the United States for rarity and richness. This region is known to have
the highest regional concentration of aquatic biodiversity in the nation. For this reason, it
is hypothesized that impacts which result in decreases in genetic diversity, as measured

* See MTWUVF EIS Stecring Commitice, “Problems Identified/Confirmed/inferred by Technical Studies.” Angust
15. 2002 wotking draft
TEPA's stream chemistry study found that “The selenium data clearly show “hol spots” with higher concentrations
of scleniuim incach of the five watersheds {that were studied] and located downstream of “Filled” sites ONLY.
There are 66 violations of the strcam water quality criteria identified and each is at a fillad site. No ather category of
site hiad violations of sefenium!™ Email from Gary Bryant (EPA WV) to William Hoffman (EPA Region ). March
27. 2002 {capitalization and cxclamation point in original).
" DEIS App. 1 at 75
U DEISIV.C-Y
'? Email from Cindy Tibbott, FWS, re: MTM/VF EIS cumulative impact assessment, Junc 26, 2001 (“even if
hardwood forests can be re-cstablished, it should be intuitively obvious that they 11 be a drastically differcat

4
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by loss of species, loss of populations or loss of genetic variants, would have a
disproportionately large impact on the total aquatic genetic diversity of the nation !

The Cumulative Impact Study further explains:

Riparian habitats are generally ecologically diverse and they often provide habitat for
uhique, or ecologically important species . The projected potential adverse impacts in the
Waest Virginia study area is 7,591 acres, or 3.2%. Approximately $5% of the projected
riparian habltat impacts oceur in first and second order streams which are important
habitats to many species of . wildlife

[Florest loss in the West Virginia portion of the study area has the potential of directly
impacting as many as 244 vertebrate wildlife species. "

Assuming that 80% of the salamanders are lost in the projected forest 1mpact areas,
approximately 1,232,972,280 have the potential of being adversety impacted *¢

The DEIS states that:

[TThis EI8 describes biotic interactions commorn in headwater streams and various
vertebrate species including birds, salamanders (including newts), and mammals which
require interactions with the aquatic environment in order to maintain their life

eycle. .. Filling would eliminate ail aquatic and aquatic-dependant interactions that would
formerly have occurred in the filled aréa. .. [Tlhe permanent nature of filling would
suggest that MTM/VF impacts to biotic interactions in headwater stream systems. . may
constitute a[n] irreversible impact to this system in the study area”

The widespread defaregtanon ()f Appsiachla will aiso have detrimental impacts on forest birds,
particularly ft -sensitive sp including the cerulean warbler. Louisiana
waterthrush, worm-eating warbler, black-and-white warbler and the yellow-throated vireo. The
DEIS found that the potentm! adverse impact of loss of habitat for forest interior bird species
“has gxtr i; | in that habitats required by these species for successful
breeding are limited in the eastern United States.”"*

As succinctly summarized in the Cumulative Impact Study.

Mountaintop mining and valley fill activities significantly affect the Jandscape mosaic
Landcover changes ocour as forests are removed, the topugraphy and hvdroiogy is
altered, and vegetation is eventually re-established. 2 Iy

HDEIS App. L p78.

Y DEIS App. L. p. vi.

' 1d. ut 86,

1 . 51 92-93,

" DEIS IV.D-4 - 5,

4 DEIS App. 1. at 90 (cmphasis added).
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.

it condition, Soil qualities are different, the vegetative
comrtiunity has a-different structure and comiposition, and habitats are altered. ™

Finally, but no less importantly, the DEIS also downplays and dismisses the damage caused to
the human communities living within the shadow of mountaintop removal operations.™ For
example, the blasting involved in mountaintop removal coal mining causes significant harm to
{ocal residents. including structural damage to their homes, excessive noise and dust, damage to
wells. and psychological harm from the very real fear of flying rock and other debtis. A report
by West Virginia's legisiative auditor found that “[clitizens . . . could be living in hazardous
conditions dué to damage sustained in a blasting incident, "' The DEIS admits that blasting “will
continue to have permdtc adverse effects on the quality of life of residents living in close
proximity to the mine sites. -2 Yet, instead of evaluating reasonable steps that could be taken to
reduce or eliminate these adverse effects, the DEIS cavalierly suggests that coalfield residents
can file lawsuits to abate the nuisance. ™ This faiture to address one of the important problems
identified by local residents is not only illegal but also insulting to the communities who are
forced to live near these mining sites

In sum, the DEIS’ conclusion that there is insufficient evidence fo link mountaintop removal
mining and valley fills with substantial and per envirp tal harm to streams, forests.
wildlife and people is unsupported by the record and violates NEPA.

B. The DEIS Must Consider Alternatives to Minimize the Environmental Impnets of
Mountaintop Removal Coal Mining and Document the Impacts of Alternatives, Including
the “Preferred Alternative”

The May 2003 DEIS fails to conclude that mountaintop removal mining should be curtailed or
that its impacts should reduced, despne overwheimmg evidence to the comrary provided by the
DEIS own studies. In fa pugh the { 1

for easi exis irg i i

*, HSIL AGTRnis (ALY €A ing
on nthi d m in mmt meth irec
ific and technical s

The DEIS contains “four alternatives” - g “No Action” alternative that purports to maintain
current regulatory programs, policies, and coordination processes™ and three “Action”
alternatives, each of which only considers making administrative changes in the permitting
process. None of the “alternatives™ considered in the DEIS would impose new limits ot clear,
objective, substantive restrictions on mountaintop removal operations.

7 DEIS App. 1. at 23 (emphasis added).
* Coe DEIS I, W-1 of st “Blasting and Ihe U)cai Community "

* West Virginia 1 ve Augitor, P Review. “The Office of Explosives and Blasting Is
Nnt Meeting Al Required Mandates,” p. 13-16 (Dccmubcr 2002).

“ DEIS 11 W-6.

pal

* a5 noled below in Section C of these comments, even the so-called “No Action” altemative inexplicably
contemplates ameding the existing stream Buffer Zone rule.
6
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‘The Bush administration’s “Preferred Ahternative” in the DEIS suggests changes to “streamling”
the permitting process and shuffle authotity between the agenicies - often in violation of fedetal
law — while setting no meaningful limits on the size. location, or impacts of mountaintop
removal operations, including valley fills. The DEIS’ “Preferred Alternative” would attempt to
combine the Surface Mining Reclamation and Control Act (SMCRA) and Clean Water Act
(CWA) permitting processes in the name of bureaucratic efficiency. However, many of the
intended benefits of both laws would be largely undermined by this proposed approach, which
would give the OSM a greater role in Clean Water Act permitting decisions ~ a responsibility
Congress entrusted to EPA, not the Office of Surface Mining. In addition, al} of the DEIS
alternatives assume the federal government will rewrite and weaken the SMCRA Buffer Zone
rule, & long-standing law adopted to protect streams from coal mining activities

The Bush administration’s policy recommendations in the DEIS are completely at odds with the
scientific studies. A January 2001 Preliminary Draft EIS™ more acourately (though still
imperfectly) reflected the Cumulative Impact Study’s analysis of the effects on aquatic and
terrestrial resources and species of several different scenarios for future mountaintop removal
mining, The studies accompatying the Preliminary Draft EIS looked at alternatives including: 1)
no limits on the size of valley fills, 2) 1 250 acre limit, 3) & 150 acre limit, 4) a 75 acre limit and
5)a 35 acre limit on the size of fills *® Not surprisingly, the cumulative impact report found that
the most restrictive alternative studied - the 35-acre limit — would result in the fewest
environmental impacts on streams, forested areas, and species. The study noted that there would
still be significant environmental damage even under this scenario, especially to headwater
streams.. Each of these preliminary alternatives assumed continuation of existing environmental
protections, such as the stream Buffer Zone rule that limits mining damage within 100 feet of
streams.

The Preliminary Draft EIS contained three action alternatives that restricted valley fills to
epheimeral or intermittent streamis and retained the 100-foot stream Buffer Zone (SBZ) rule, and
a *No Action” alternative. The uncontrolled “No Action” scenario was shown to have the worst
environmental impacts. Nonetheless, that is what the Bush administration essentialty proposes in
its May 2003 DEIS as the “Preferred Alternative™ — a proposal that does not even consider, let
alone recommmend, any “bright line,” objective acreage limits on valley fills. The May 2003
Bush administration “Preferred Altérnative” also fails to propose an‘end to the use of Clean
Water Act §404 general permits to authorize valley fills or any other meaningful limit on valley
fills, regardless of whether an individual or general permit is used, despite the fact that limits on
the size of valley fills is what the cumulative impacts study evaluated.

The May 30 DEIS itself confesses that there is little substantive difference between the
alternatives considered. For.example, the document states that “{a}ll alternatives .. are based
on process differences and not directly on mensures that vestrict the area of mmmg."‘ The
DEIS states that “[t]he environmental benefits of the three action alternatives are very similar, i
and further acknowledges that “ft]he regulatory responsibifities ... are common to all the

** Mountaintop Mininig/Valley Fill EIS. Proliminary Draft, Jamary 2001,
¥ Gannett-Fleming. fondscape Seale Clunulative npact Study of Pastire Mountaintop Mimng Operations.”™
¥ DEIS 1V.G-3 {emphasis added)
*DEIS 11B-13,
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efternatives . . .. However, the lead agency for each responsibility under the action could vary
under each alternative **° The DEIS further admits that “[tThe proposed action alternatives are

largely administrative and as a resuit, accurately projecting their environmental consequences is
difficult ™

These stark but perhaps unavoidable admissions demonstrate that the DEIS does not really
consider any rea} limitations on mountaintop removal or action alternatives that would minimize,
to the ma:’(imum extent practicable, the environmental effects of this destructive mining

practice.

The dramatic shift from the Preliminary Draft to the May 2003 DEIS appears to be primarily due
10 the influence of the Office of Surface Mining (OSM) on the development of the EIS under the
Bush administration. Under the previous administration, meaningful limits on the effects of
mountaintop removal coal mining were at least being studied and considered. But in October
2001, 1. Steven Griles, a formet coal industry executive and lobbyist appointed to the post of
Deputy Secretary of the 1S, Department of the Interior, issued a letter to the CEQ; Office of
Management and Budget (OMB), EPA, and COE, stating in pertinent part:

We believe the {mountaintop removal/valley fill] EIS is the logical vehicle to address
environmental protection and promote government efficiency, while meeting the nation’s
energy needs. -, . We do not believe that the EIS, as currently drafted, focuses
sufficiently on these goals, We niust ensure that the EIS. lay (sic) the groundwork for
coordinating.our respective regulatory jurisdiction in the most efficient manner. Ata
minimum,; this would require that the EIS focus on centralizing and s!ream!mmg
coal mine permitting. and minimizing or mitigating environmental impacts.”

This was a none-too-subtle directive to the other federal agencies to shift the EIS’s focus away
from minimizing environmental effects in favor of permit streamlining and, at best, trying to
“mitigate” the destruction of mountaintop removal, rather than avoiding it. A follow-up emat!
from OSM’s Mike Robinson explained to the other agencies that:

“ DEIS 11.C25.

¥ DEIS IV, A-1.

¥ Ree also DEIS 1V, A5 (“The No Action Alternative and action alterniatives will not elisinate the joss of stream
seginents and seduction i otganic matter transpotted downstream™y, DEIS IV, A-D7 (“There arc no significam
differences among the No Action Alfermative and Alternatives 1. 2. and 3 in terms of their ability to protect
chalcwd and endangered] species”); DEIS 1V G+3 (Al alternatives may contitue to displace focal conwsunitics
in il cqual since the'al ives are based on process differcnces and not directly on measurcs
tht restrict the arca of mining, - . . al alicmiatives will produce indisiingnishable indircet inpacts inthis regard™).
DEIS 1V 1-1 (Sociat Conditions) (“Since ml of these actions would be implemented in Aliemnatives 1,2, 0r 3 o
disfinction can be made betsveen and among these ahiernatives as they affect social impacts™)

¥ Letter from J. Steven Grites (o CEQ. OMB. EPA, and COE re: Mountaintop Mining/Valley Fills Issues, October
35,2001, His wotth noting that Mr. Griles is a former coal industry cwcuu\c and lobbyist who Lonmmés m receive

annual payments of $284.000 per year from the sale of his former g firm, National Eavi
When appointed lo his present post, Mr. Gmt:s sold his lobbying firm :md ixgncd a rectigal agreement pledging that
while 4t Interior he would not be involved in any paniculir matier involving specific parties in which any of my

former clients is or represeits a party.” Griles' fomm clicnts include mmy com comparies (hat conduct
mountaintop removal mining, as weil as the National Mining Association, thie industry trade group and a voca
advocaie for weakening federal 1 Taws to benefit the conl industry
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OSM has received some executive direction from the Departient of the Interior oni‘a[n]
overall theme for the EIS to embrace... [Tihe document was shared by Deputy Secretary
Griles with many of the principals of our agencies this Monday at a meeting with the
President’s [CEQ}.Y

Other federal agencies involved in the EIS appeared both shocked and dismayed by this tum in
events. Several inter-agency communications obtained by Trial Lawyers for Public Justice under
the Freedom of Information Act indicate that the change in the EIS from studying ways to limit
the envir | effects of me intop 1 1.into an exercise in permit streamiining to
benefit the coal industry was received as unexpected and ill-advised by the other federal

agencies. For example, Dave Densmore of the U.S. Fish and Wildlife Service (which, like the
Oftice of Surface Mining, is part of the Department of the Interior) stated in an October 11, 2001
e-mail to Mike Robinson that:

Needless to say, this is not a shining example of our Department having “spoken with one
voice,” since | can find no evidence of anyone al FWS having reviewed or concurred
with this-approach. Regardless, based on my initial review, 1 find.I cannot support this
approach, i for no other reason than the record having amply demonstrated that it
has been the absence of federal oversight, net its confounding influence, that has
gotten us in the fix we are in now.”

This “all progess, no, substance™’ approach was sharply criticized by others involved in

developing the programmatic EIS. In a revealing internal critique, the FWS explained why the

revised framework for the DEIS is completely inadequate:

Now that the basic concept has been more fully elaborated . it is painfully obvious to
us that there are no differences between the three nction alternatives that can be
analyzed in a NEPA context. Table V-2 (Comparison of Alternatives) underscores this
fundamental shortcoming: Each of the three action alternatives offers only meager

envirg { benefits (thus a “two-star rating.” as with a budget hotel or B movie), and
there is no difference between them - even in their degree of meagerness. The relative
ecoriomic effects of these alternatives are similarly indistinguishable. The reader is jeft
wondering what genuine actions, if any, the agencies are actually proposing.

Apparently, the FWS was not the only agency that harbored such concerns. One week before the
DEIS was issued, an EPA briefing statement anticipated that a major issue raised by the public

il from Mike Robinson, OSM, re: KIS Dircetion, October 10, 2001, (emphasis added).
* Ematl froms Dave Densmore, FWS, re; BIS Direction, October 11, 2001,
* 1t is important to note that the only "substantive™ changes proposed in the DEIS would weaken existing
environmenial standards. suclt as the Buffer Zone rule; See Section C, below
 Ematl frotn Dave Densmore re; FWS Commerits on Chapter 1V, with Atiachment: FWS Comments on 9/20/02
Draft of Chapter IV (A ; September 30, 2002 {emphasis added).

9
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would be' “Process v. Environmental Protection. Where's the meat? What is being proposed that
will improve environmental protection? What proposals will place limits on MTM/VE?™Y

Not only did the DEIS approach fail to meet the requirements of the original scope intended for
the programmatic EIS, it completely ignored the millions of dollars and thousands of pages of
technical and scientific studies that the agencies’ staff had been working on for years. As aptly
explained by the FWS's Mr. Densmore:

The EIS technical studies carried out by the agencies — at considerable taxpayer expense
- have documented adverse impacts to aquatic and terrestrial ecosystems, yet the
proposed alternatives presented offer no substantive means of addressing these impacts.
The alternatives and actiuns, as currently written, belie fonr years of work and the
acc lated evid of envir 1 harm, :md would substitute permit process
tinkering for meaningful and measurable change **

The DEIS’ failure to address meaningful alternatives disregards the findings of the studies on
moumammp removal and flies in the face of common sense - and it clearly violates the law
governing the EIS process, the National Environmental Policy Act (“NEPA") ¥ NEPA requires
that Enviro i Impact S describe (1) the “environmental impact of the proposed
action,” (2) any “adverse environmental effects which cannot be avoided should the proposal be
implemented,” (3) any “alternatives to the proposed action,” and (4) any “irreversible or
irretrievable comm:ﬁmem of resources which would be involved in the proposed action should it
be implemented.™™ NEPA implementing regulations make clear that an EIS must “present the
environmental impacts of the proposal and the alternatives in comparative form, thus sharply
defining the issues and providing a clear basis for choice among options by the decision maker
and the public,” and to “rigorously explore and objectively evaluate all ressonable
alternatives.”™

NEPA’s requirement that federal agencies evaluate all reasonable environmentally
distingnishable substantive alternative to agency actions and to fully evaluate the consequences
of these alternatives is flatly violated by the mountaintop removal DEIS. The three “action
alternatives™ in the DEIS are purely process alternatives; they provide no meaningful basis for
analyzing, much less reducing, the environmental impacts of continued federal approval of
mountaintop removal operstions. By faiting to consider reasonable alternatives that would
restrict the size, scope, and number of valley fills, the DEIS fails to consider a reasonable range
of alternatives, as NEPA requires.

*" Email from John Forren re: Briefing Owtline, with h Briefing, Mouantai
{MTM/VF) Dralt Prog ic Envi t Impsct May 21, 2003,
* Epmail from Bave Deagmiore re: PWS Commants on Chapter [V, September 30, 2002 {omphasis added).
FHUSC§420 e wq NOTE: This section only addresses afcw of the many ways the DEIS violates NEPA
statu aml 1 il is ot meant to be 4 4 of all NEPA violati
cvidenced by this D‘EIS.

42 URC§ 43320200,

40 CFR. § 1502, 14 (emphasis added).

Mining/Valley Fills

In addition, NEPA requires that an E1S accurately portray the impacts of the proposed action,
and alternatives to the proposed action. ¥ NEPA requires that an EIS prepared by a federal
agency include “a sment” on “the environmental impact of the proposed action,

detailed statement’
.any adverse environmental effects which cannot be avoided should the proposal be
W fand] alternatives to the proposed action.™

The alternatives analysis, mctuém& discussion of the proposed action is “the heart of the
environmental impact statement.”™ The analysis, based in large part upon the environmental
consequences section of the EIS, should “{dJevote substantial treatment to each alternative
considered in detail including the proposed action so that reviewers may evaluate their
comparative merits,”™

The environmental consequences section of the EIS “forms the scientific and analytic basis™ for
the required comparison of alternatives; this section must contain discussiom of, inter alia,
“direct effects and their significance, indirect effects and their significance,” and “environmental
effects of alternatives including the proposed action.™ Effects that must be analyzed include
“geological (such as the effects on natisral resources and on the components, strictures, and
functioning of affected ecosystems), aesthetic, historic, cultural, economic, social, or health,
whether direct, indirect or cumulative.”” Direct effects “are caused by the action and occur at
the same time and place.™ indirect effects “are caused by the action and are later in time or
farther removed in distance, but are still reasonably foreseeable. ™" Cumulative impact is “the
impact on the environment which results from the incremental impact of the action when added
to other past, present, and reasonably foreseeable future actions regardiess of what agency
(Federat or non-Federal) or petson undertakes such other actions. Cumulative impacts can resuit‘
from individually minor but collectively significant actions taking place over a period of time.” 5

The mountaintop removal DEIS fails in this regard. According to claims made in the document,
the “Preferred Alternative” - Alternative 2 — would, like the other “action” alternatives
considered, result in “significant environmental benefits””’ but this assertion is not backed up
with any description of or factual information about what those benefits would actually be. At
best, the DEIS further asserts that the coordinated permit process that comprises Alternative 2
might result in the identification of ways that could be used on a case-by-case basis to avoid ot
mintmize adverse effects, but nowhere in the document do the agencies actually identify any
actual resources that would be protected - at mdwxdual sites or on a cumulative basiy - asa
result of the selection of their preferred alternative. !

42 USC 4332 (NEPA 102(C & E)). 40 CFR 1502.14, 1502.16; 40 CFR 1508 8.
42 USC 4332 (NEPA 102(C)) (emphasis adled).

# 40 CFR 1502.14,

A%

* 30 CPR 1502.16.

¥ 50 CFR I508.8,

B 40 CFR 1508 8(a).

30 CFR 1508 8(b)

40 CFR 15087,

* DEISIL B-17.

* See DEIS I1. Scction C “Detailed Analyses of the Actions to Address Issues.” The title of this section is

misleading in the sense thal it containg no detailed analysis of the actions, including the preferred €,
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Perhaps even more importantly, the DEIS fails to describe (either in detail ot in general terms)
the environmental resources that would be harmed under the agencies’ preferred alternative, For
exampte, the DEIS does not discuss the direct, indirect, or cumulative effects of Alternative 2 on
stream losses, the consequential size of valley fills, future forest losses, effects on fish and
wildlife resources, including endangered species, ﬂoodmg or other environmental damage
associated with mountaintop removal coal mining,*

This omission in the DEIS itself is especially striking, given that the scientific studies contained
in the appendices so vividly describe the environmental destruction that has been and currently is
being caused by mountaintop removal. As the Cumulative Impact Study makes clear, without
new restrictions on mountainitop removal, these impacts are likely to double over the next
decade. Yet, the DEIS itself contains none of the detailed analysis NEPA requires saying what
impact - if any ~ the proposed action alternative would have on the future of these resources,™

Thus, a decision-maker reading the DEIS would not be able to figure out from this document that
the federal action at issue is one that is destroying an environmentally sensitive area the size of
one of the 50 United States (and not even the smallest one) - violating the very purpose of the
NEPA analysis.

C. Elimination of Existing Protections, Such as the Buffer Zone Rule, Are Not Reasonable
Alternatives

One of the most important components of current SMCRA law is the so-called buffer zone rule
This regulation, adopted in 1983 by the Reagan administration, prevents the OSM and state
agencies from issuing permits for coal mining activities that would disturb land within 100 feet
of streams, unless the permitting agency affirmatively confirms that the activities will not violate

" 1d. tn addition. under basic principles of admmisxramc taw, the agencies must dc» mors than merely make the
prescribed deteriminations but must support s de iong with fence. The D.C. Circuit hus held
that Administrative Proceduse Act § 706(2)(A), which provides for reviewing courts to “bold anlawful and st
aside” agenoy actions found 1o be arbitrary or capricious, mmbf{m] 1he comrs 1o strike dm 1, a8 arbitrary, agency
action that is devisid of needed foctual support.” Asss st P Board of Governors. 745 K. 2d 677,
683-84 (D.C. Cir. 1984) (emphiasis in original; mtmml i xmd clhpa;is itted Um«.nh;s d, the
apencies must offer credible evidence. not mere specuiahon to buttress factuat conclusions. Sep. e Cement Kiln
Recycling Counlition v, EPA 255 F34 855, 866 (D.C. Cir; 2001} (remanded where agency had failed to
"demonstrate]}" relevant point with "subsiantial evidence - not mere assertions”); Edison Electric fost, v, USEPA, 2
F.3d 438, 346 (D.C. Cir. 1993) (ag;,zx:} s purporicd J\whhcmmn on the record” rejocted swhere it "consists of
specriative factual assertions™), 28 F.3d 1259, 1266 {D.C. Cir, 1994} (same}; United
Distribution Cos, v, FERC. 88 F.3d 1105, 118788 (D.C, Cir. 1996)("the law requires more than simple
puesswork™): Air Transport Assn. v. FAA, 254 F.3d 271, 279 (D.C. Cir. 2001) {agency “fuiled 1o provide any record
Jjustification” for a key asseruon, but ingtead "simply assumed it was so*).
- Undcr the asbitmary and cap dard, an agency “must mmmine the relevant data and articalate a

for its action including a "rational bet the facts found and the choioe made.”
Burhnmun Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962). An apency. action can be arbitrary and
capricious “if the ngency . . . entirely failed to consider an important aspect of the problem, offered an explanation
for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed
io a difference in view or the product of agency expertise.” Motor Vehicle Ass'n v. State Farm Mut.. 463 US. 29
(1983)

V3
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water qunlaty standards and will not adversely affect water quanmy quality, or other stream
resources. ™ This regulation is needad to implement the provisions of SMCRA that require the
protection of water courses from mining damage.

Remarkably, all of the “alternatives” considered in the DEIS propose (or assume) that the Buffer

Zone rule will be rewritten by the Bush administration to allow coal mining waste to be dumped

into streams, burying them — essentially eliminating the stream “butfer” from the Buffer Zone

rule. This is perhaps the most outrageous part of the DEIS. While the document overall fails to

live up to the purpose of finding ways to minimize the already devastating effects of

mountaintop remcvai by ignaring alternatives needed to limit the impacts of this form of mining,
be I i thc uf&r che mle actually omd increise the harm caused by

ainton ; oving g 2 gl

As nioted above, the 1983 Buffer Zone rule protects streams from coal mining activities. In
relevant part, the rule states that;

(a) nd within 100 fe nnjal str v an intermitten m shail 1,10
be distyrbed by surface mining activities. unless the regulatory authority specifically

authorizes surface mining activities cloger to, or through, such a stream. The regulatory authority
may authorize such activities only upon finding that--

(1) Surface mini ivities will not capse or coptribute to the violation o
ggjggbig Sgte or F_Q(_lgfd wgg;er guahtx g g_ggngds, and will ngi g_gvgrgglx gﬁ'ﬂ;{y
¢r guantity aod gua big ronmental resources ¢ strenml

The Bush administration’s proposal, as distributed to regional groups in March 2003** would
change the existing rule to state that!

(@) General. You must first obtain specific approval from the regulatory authority before
conducting surface mining activities within 100 feet of @ perennial or intermittent stream.
Except as provided in paragraph (b), the regulatory authority may authorize such activities only
after making a written finding that the activities will—
{1) Not cause or contribute to a violation of applicable State or Federal water quality
standards
{2) Be conducted to minimize disturbances to the quantity and quality of water in the
stream. This finding need not be made with respect to any reach of the stream that is

3 CFR §816.57.

3 AY four of the al i ideted in the DEIS, including the so-catted “no acnon alternative,” comam;:lmc
changes 1o the oxisting Buffer Zone rije that would efibier wezken (“no action alfernative”j or cxphcrth {

1) or itnpticitly (alternatives 2 and 3) eviscerate the mile. The DEIS theref: (& tonat will and

Hegally cvades the sequirementis of NEPA 1o consider “the aliemative of no action” and compam the benefits of
stream profection as it exists with any changes in existing Jaw,

¥ 30 CFR § 816.57 (cmphasis added)

* See Office of Surface Mining “Outreach [ : Planned R
Zane Requirements,”™ March 21, 2003,

to Clarify Excoss Spoil/Stream Buffer

13

MTM/VF Draft PEIS Public Comment Compendium

Section A - Organizations



upstream of a sedimentation pond focated within the stream channel; provided that the

pond meets the location requitements of § 816.46(c)(1)(ii) of this part.

(3) Be conducted in a that minimizes disturbances and adverse impacts to fish,

wildlife, and related environmental values of the stream.

(b) Placement of excess sooil in perennint or iférmitient streams. The findings
required in paragraphs (a)(1)-{3) do not apply to the construction of excess spoil fills in
perennial or intermitient streams, To approve construction of fills in these streams, the
regulatory authority must find that the applicant has—

(1) Minimized the crention of excess spoil to the maximum extent practicable as

required under § 780.18(b)(3) of this chapter and § 816.102(b) of this part: and

{2) Designed the fill to avoid or minimize adverse impacts to perennial or intermittent

streams to the extent required under § 786.16(c) of this chapter and § 816.97(1) of this

part

The proposed replacement of the Buffer Zone rule would obviously and specifically change the
faw to allow the dumping of coal mining spoil directly into these previously protected streams,
with the only requirement being that the mining companies have “minimized the creation of
excess spoil to the maximum extent practicable.” This rule change would effectively remove the
“buffer” from the buffer zone rule to create an illegal and unwarranted exception allowing coal
cotmpanies to bury streams under valley fills. 1 - 1 0

The DEIS acknowledges that this change in the stream Buffer Zone (“SBZ”) rule is in the works,
but does not address the environmental effects that this change in law will have on the future of
mountaintop removal coal mining. The DEIS states that:

SM is curren syl 1 the rules at
g;gg 81 6,5’1 gﬂg 5} 7,_5'7 to clmfy ﬁze $BZ reqmrements . Exemptions to the SBZ
requirements would onily be granted upon a demonstration by the coal operator, to the
satisfaction of the SMCRA regulatory authority, that encroachment into the SBZ is
necessary and that disturbances to the prevailing hydrologic balance at the mine-site and
in associated offsite areas have been minimized

The DEIS’ explanation for the proposal to eliminate the buffer from the Buffer Zone rule for
valley fills is on its face nonsensical. The DEIS’ rationale ignores the existing rule’s plain
meaning and is seemingly ignorant of the interpretation of the Buffer Zone rule by previous
administrations.

The DEIS claims that applying the stream buffer zone rule under SMCRA to prohibit fills in
intermittent and perennial streams would be inconsistent with existing Clean Water Act

* DEIS 1.C-34 to C-35 (cmphasis added). See adsn. DEIS 11B-7, regarding the “No Action Alternative™ (“0SM
initinted a SMCRA regulatory program enl 1o amend and clarify the stream buller zone (SBZ) rules at 30
CFR 816.57 and 817.577);, DEIS 11.B-19, reganding the “No Action Alierative” (“SMCRA butfer zone (SBZ)
subject o intetpretition”™ ), DEIS TL.C-1, mgmdmg the “No Action Altermtive™ (“Current 8BZ role-making
(OSM)Y™);, DEIS 11.D-2, ding “Al s Considered but Nm Carried Forward in this EIS,” ("Use of the
fexisting] OSM SBZ mle was dered to impl the blishing valicy fifl ions for certain
streain sogments [but not carried forwasd]™)
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requiremerits allowing valley fills® and would therefore violate section 702 of ‘%MCRA which
provides that SMCRA does not supercede, amend or repeal the Clean Water Act®

In describing the proposed changes to the Buffer Zone rule in the so-called “No Action
Alternative,” the DEIS states:

Historically, OSM has not viewed, applied, or enforced the buffer zone regulation to
prohibit mining activities within the buffer zone if those activities would have less than a
significant effect on the overall chemistry and biology of streams, i.e, the overall
watershed or stream befow the activity. Therefore, excess spoit fill construction within
the buffer zone has been alfowed if a demonstration of no significant effect on
downstream water quality was made by the permit applicant to the satisfaction of the
SMCRA regulatory authority

The DEIS’ argument is flatly inconsistent not only with the text of the current rule, but also with
the position taken by the United States in the litigation that actually was the source of this DEIS
in the first place, Bragg v. Rivenburgh. In its brief in the 4™ Circuit in that case, the United
States argued that:
SMCRA section 702 provides merely that SMCRA does not alter the existing regulatory i i 0
schemes adopted by Congress in thé [Clean Water Act] and other environmental statutes
.. When Congress has intended that one statute should take precedence over another
statute in the regutation of a particular activity, it has done so.with language very
differént and much clearer than SMCRA section 702, .. While WVDEP has asserted that
it would create an impermissible statutory “conflict” to read the buffer zone rule to
establish a stricter standard thar that established by the 404(b)(1) guidelines, such a

statutory construction does not greate any such “conflict”™ as that terin is understood in the
faw. As the Supreme Court has held, two statutes can be said to conflict only when it is

lmpmb*e to wmp!y with both. MWQXMW
VG [ £.10

Thus, OSM’s interpretation of the existing Buffer Zone nile in the DEIS is incorrect, and is
directly inconsistent with the interpretation given by the United States before the 4™ Cireuit in
Brage Inaddition, EPA’s Office of Water warned OSM in December, 2002 that the DEIS” legal
position on the Buffer Zone rule is incorrect, commenting that:

* This is iglly cynical and dist given that in May, 2002, the Bush administration rewrote
254-681—01(1 Clean Water Act regolations protibiting the disposal of waste material - including mountginiop removal
waste - from being duniped in strearas in in atiempd to allow such waste disposal in waters (o occur.

® DEIS ILD-2. See 30 U.S.C. § 129HaN2).

“DEIS 1.C34,

“ Brief for the Federal Appetants, 4% Cir.. No, 99-2683, April 17, 2000, pp. 45-49 (cmphasis added) (internal
citations omitted),
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There are fairly sweeping fégal conclusioris here thal the stream buffer zore rale coold
net be ysed 16 determine allowable stream: segments for filling because-doing so would
supercede the CWA, something [Clongress prectuded in SMCRA. The lawyers need to
look-at this more closely. :I'm-uncomfortable with the breddth of iy argument. . *

The DEIS' interpretation of the Buffer Zoné¢ rule; as supplied by OSM, is erroneous as a matter
of palicy and of law; and is an arbitrary reversal of the prior position taken by the 1.8,
governehent before the federal courts.

Allof the alternatives considesed it the DEIS, including the "No Action” alternative and the
thrée “action altematives,” contemplate changing the Buffer Zone rule 5o that the nule is
veeakened or eviscerated. No alternative contemplates keeping the Buffer Zone rule in place as it
currently exists. This fatlure to ider any altemnative which includes the ‘option of not
changmg current law viotates NEPA, under which the EIS must “filaclude the a]wmaﬁve of no
action.”™ By illegally including a rule change in th Action” altérnative, the DEIS

fers : 31 Rather the
}jEIS‘ assumes that under all alternatives spofi can be placed in streams and contains no analysis
of the benefits of maintaining the current level of protection afforded by the Buffer Zone rule:
Further, the DEIS' assumption that changing the Buffer Zone rule is part of the “no action
alternative’™ violates SMCRA which reguires OSM to prepare an EIS on significant changes to
the SMCRA regulations *

D. The DEIS’ Propesed Continved Reliance on the Use of Nationwide Permits for Valley
Fills Is Megal

The DEIS perpetuates the Corps” longstanding violation of the Clean Water Act, by relying upon
issuance of general Nationwide Permits to authorize valley Fills front mousitaintop removal
minttig operations. All of the proposed alternatives discussed in the DEIS include the continued
use of rationwide permits for future authorizations of valley fills.

Section 404{¢) of the Clean Water Act authorizes EPA and the Army Corps to issue general
permits for the discharge of dredged or fill material for categories of activities that are “similarin
nature™ when the discharges that will be permitted under the permits will cause “only minimal
advetse environmental effects when parfmmed saparateiy and will have only minimal
cumulative adverse effect on the environment.”

Currently, the Armiy. Corps relies upon Nationwide Permit 21 (NWP 21), an overy-broad general
permit that encompasses “Surface Coal Mining Activities;” to authorize mountaintop removal
mining valley fills to bury streams throughout Appalachia. Virtually every valley fill that has

 Email from Steve Newpeboren, EPA. 1¢: MTM legal fssacs, ey 7. 2003,
" 30 CFR: §1502.14¢d).
* See, g, DEIS 1L.C-63 "SMCRA Scction 82(d) states that SMCRA rulemuking is & major Federsl action
sequiting NEPA compliance.”) (etphasis in original),
CUSC S 1344
16

1-10

1-13

been permitted by the Army Corps in A“ tachia hias been p anit 1o a nationwide general
permit, as opposed fo individual permits under the Clean Water Aet.

Studies estimate that, over the last 10 years, mountaintop removal has already caused direct
impacts to more than 1,200 miles of streams, including an estimated 724 stream miles that were
covered by valtey fills from 1985 to 2001 The studies confirm that *[i f mising permitting and
mitigation trends stay the same, an additional thousand miles of diréct impacts could occur in the
next ten years.. . The majority of streams impacted are headwater streams ™ These estimates are
anly Far direct imtpacts to streams (i e, the streams are buried or othierwise destroyed) asid do not
take inta account the “indirect impm" on streams such as elevation-of selenium levels as well
a5 changes to stream chemistry, temperature; flow, energy, sedimentation; or biota, The studies
conclude that such effects may be irreversible, nofing that: “fe]tudies seem o suggest that the

to the i ty downstream from fills may result frmﬂ water quality impacts

'

dugto filfing which may be extremely difficult of impossible fo correct ™™

In addition, the studies accemp&nymg the DEIS document the enormous cumulative terrestrial
impacts atready caused by the sweeping deforestation that is part and parcel of mountaintop
removal mining.” Besides those forests destroyed directly in ‘order to acoess seams of coal below
the mountaintopy, those forests located down in the valleys that are filled are also extinguished,
along with the wildlife that rely upos them.  But for the general permits issued allowing “valley
fills™ under the Clean Water Act, many of these forests and their associated wildlife would not be
destroved. - As noted above, the destruction of these streams, forests, and associated wildlifeis,
for the most part, irreversible.

Thee DEIS studies clearly establish that greater than minimal adverse environmental effects have
oceurred, are < ing and will inue to oceur as a result of mountaintop removal mining
valley fills - Many of the authorized fills cause greater than minimal adverse effects individunally,
and there.can be no question thai the cumulative impacts of valley fills have already exceeded
the “minimal-adverse effects” threshold established by the Clean Water Act. - Thus, no additional
general permits for valley fills may be issued by the Army Corps, nior can emstmggenemi
;«mmts e relied upon to authorize such fills, or as a basis for considering alternatives under the
DEIS,™?

* DEIS, ES=.

# DEIS. App. I st 67.
P14, ar 75

4 As noted above, the Clean Waler At prohibils the issuance of gonieral permits to fill waters when the activity will
have more than & “minimal adyen WXW effscts when performed scparitely aid will have oaly’ sifnimal
Currutative advorse effect o e crvigprment.” 33 U-S/C. §1344¢e) {cmphasis added). Thus. the analysis of the
harm caused by the activity proposing to-discharge polhitanit into sater is noy Hinited to the hurm caused only 1o the
aquatic environment, but iesessadlv-consider the harm that would result o the environment generally. including the
iemzs!msl eavirment.

2 We hetby by rel Saiel
Actus stated in NRDC's October 2001
Reg. 4207 (August 9, X0 1)

| reasens why the mm&nmaw of NWP21v iolates the Clean Water
o the NWP. prop hed in the Federst Register o1 66 Fed.
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E. The DEIS® Mitigation Analysis Is Fund
Ciunnot Be Mitigated,

fly Flawed B Burial of Streams

The DEIS further violates NEPA by failing to adequately analyze the effectiveness of proposed
mitigation mieasures. Specifically, the DEIS wrongly relies on the effectiveness of in-kind
mitigation to justify failure to recommend other stream protection measures” despite the fact
that the DEIS and its accompanying studies admit that on-site headwater stream reconstniction
has never been successfully accomplished and that the technology to reconstruct free-flowing
streams does riot even exist, Thus, there is no rational basis for the DEIS’ reliance upon stream
mitigation as a method of reducing impacts of mountaintop removal mining to an
environmentally acceptabie level.

The DEIS states that “[m]itigation for lost stream functions is important to ensure that significant
degradation to waters of the U S, does not occur™™ and that “{1jn-kind mitigation must restore or
create headwater stream habitat on the reclaimed mine area to replicate the functions lost form
direct stream loss.”

The Fish and Wiidlife Service’s reviewer of the DEIS has commented that “.. the ability of
compensatory mitigation to reduce impacts to minimal levels is the linchpin of each of the
alternatives” but that such mitigation for buried streams “is an untested, unproven concept, and
many believe it can’t be accomplished.”™

The DEIS states: “[wihile proven methods exist for larger stream channel restoration and
creation, the state of the art in creating smaller headwater streams onsite has not reached the
level of reproducible success required for these efforts to be reasonably relied upon
programmatically as an option for full compensatory mitigation ™" And elsewhere: “{d]Juring the
development of this EIS, technical representatives from OSM and from West Virginia have
suggested thar groin ditches constructed along the edges of fills may represent an opportunity for
in-kind replacement of streams with an intermittent or ephemeral regime. To date, no drainage
structures observed appear to have successfully developed into & functional headwater stream ™

While it is true that NEPA does not require an agency to mitigate adverse enviro
impacts, where, as here, “an agency's decision to proceed with a project is based on
unconsidered, irrational, or inadequately explained assumptions about the efficacy of mitigation
measures, the decision must be set aside as *arbitrary and capricious.””

" DIEIS 11,C-23 (stating that burial of streams by vafley fills "can be
mitigation proposal™).
‘DFIS H.C49

FDEIS VR,

 Ermail fromt Cisdy Tibbott, FWS, re: Chaplers | & 1l comments, November 13, 2002,

" DEIS 1.C-50
™ DEIS HL.D-18 - D-19.

™ Stein v Barton, 740 F. Supp. 743, 753-54 (D. Alaska 1990) (conclusion that mitigution “will prevent any
significant reduction in fish habita™ was arbitrary in light of evidence in the record demonstrating mitigation
failures).

fully offset by a hensive

P
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F. The Economic Impact of Reducing the Size of Valley Fills Would Be Minimal

The failure to consider new restrictions on mountaintop removal - especially objective limits on
the size of valley fills -~ cannot be justified on economic grounds. Studies prepared for the DEIS
concluded that limits on vallgy fills would not only have significant environmental benefits. but
also that the economic consequences would be moderate, or relatively insignificant. Even after
the first economic study was rewritten for-the DEIS in order to be more sympathetic to the coal
industry’s concerns, the second version of the study concluded that the economic costs would be
smatl.

As part of the programmatic EIS effort, EPA contracted with Hill & Associates (H&A), an
economic modeling firm, to mode! the economic impacts of the various alternatives - still under
consideration at that time - for restricting the size of valley fills. In a December 2001 “final”
report 10 EPA, H&A conchuded that even the most severe restriction on valley fills studied in the
repor! one that barred fills covenng watersheds more than 3§ acres — would raise the pnce of
coal by only $1 per ton and raise the cost of electricity by & few cents per megawatt-hour™ In a
March 2002 slide show presentation to senior EPA officials in its Washington, D.C.
headquarters EPA Region 3 officials characterized these effects as “a minimal impact on the
price of coal” and “virtually NO impact on electricity prices ™ The presentation revealed that.

« Sufficient coal reserves appeat to exist under the 250, 150, 75, and 35-acre restriction
scenarios necessary to meet demand during the 10 year study period . . .

o Restricting valley fills to 250, 150, 75, or 35-acre watersheds will increage the price of
coal by only $1/ton under each respective restriction scenario.

o Restricting valley fills to 250, 150, 75, or 35-acre watersheds will increase the pﬂge of
electricity by onl) y a few cents/MWHr under each respective restriction scenario.

Another EPA draft study, dated April 23, 2002, concludes that, even under the most restrictive
option studied — limiting the size of valley fills to 35-acre watersheds - annual average impacts
to total statewide employment in Kentucky and West Virginia are no more than 0.3% of total
year 2000 employment. In addition, this study found that there are no “notable differences in
[wholesale electricity] prices or generation leveis among the alternative [restrictions] . . . due to
the competitive nature of the energy markets.”

* Hill & Associpes. "Bconomic Impact of Mountain Top Mining and Valley Fills, Environmental Impact
Siafement. for 8. EPA. Docember 2001, The H&A study sssumied that valley fil} restrictions would apply
isnmediuttely to all existing mines, while a more likely scenario is thal now rostrictions would onty apply to future
permits. Thus the study overstates the likely cconomic impacts of Himiting future Clean Water Act § 404 periits to
dnmp moimtalitop removal waste mio witers.

intop Mining EIS Pres BPA Office of Waier, Office of Fedetal Activities, and Office of Gengral
Counssel. March 8, 2002 {emphasis in original).
&Y

1d. )
* Gannett Fleming. Draft Ecopowic Consequences Study for MEM/VE EIS. April 23, 2002,
19
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Apparently because the coal industry was unhappy with the conclusions of the fisst “final”
report, Hill & Associates was directad 1o reopen their study by conducting a “sensitivity
analysis” that consisted mostly of interviewing coal company officials to incorporate their
opinions of the econamic effects of limiting the size of valley fills. ™ Even with this industry
input, the economic consequences of limiting the size and tocation of valley fills was found to be
minimal,

Thus, the May 30 DEIS finds that “in most situations the restriction would change the price of
coal to less than one dollar per-ton,” and “[t]he price of electricity would continue to rise
approximiately 1 to 2 percent across the scenarios, the impacts dus 1o restrictions will have little
effect on price ™ Even after adjusting the models based on the coal industry’s inputs, the
change in the price of coal rose to only two dollars a ton

Morgan Worldwide Consultants, Inc. (MWCI) conducted an analysis of the economic reports.
As OSM’s Mike Rabinson observed in-a January 2003 e-mail, the MWCI analysis concluded
“..Jtis evident that the electricity prices are quite insensitive & 7 restrictions,
showing differences of onty 195-2%, or 3%.at the maximum.”™ Perhaps recognizing this might
be a public relations issue for the agencies - since no other réason to avoid lititing the size of
valtey fills had been produced - a background:memo for the agencies’ “Communications Team™
dated January 16, 2003, warns that “{a)s part of the studies conducted in conjunction with the
DEIS were studies to assess the economic impacts that would result from implementing actions
considering Eumts on the size of valiev fills. infonnaucm fmm the economic qtudnes . suggest
that limits on the siz ! i ha 4

electiicity prices ™

Therefore, one of the coal industry’s — and this administration’s — primary rationales for failing
torein in the worst abuses caused by mountaintop removal coal mining is refuted by its own
economic studies.

Conclusion

The environmental and economic studies prepared for the intop removal progr b
E1S do not lend any support to the administration’s proposed “Preferred Alternative” that would

Ammngh rhe Phasc ll H&A study sbncs that mkcmwer MRSRER were hcld with ™ membcts of the
enviros from 1, and ical
representtives from the ccal mining industry,” under the headmg “Finin ;g-; mm_,&mmm
the report states that “[sfhortly after the initial “kickoff™ nwe!mg of this pijL a teamof techmicat specmlms from
Hill & Associates made scpasate visifs 1o individeat coal mining comp 1o h actual " &
impacts expericnced and pmjec‘ned due to valiey fill restrictions. Coal prod i Ty 60% of
the affected sutface mitne tonnage in southern West Virginia and castem Kentucky were 'v\sned DEIS, App. G
“Phase | Study” at 6
% DEIS App. G. p. 6 (summary of Phase 11 Economics study by Hill and Associates) (emphasis added).
¥ Emait from Mike Robiason re; & A cconomic analysis, citing Letter from Morgan Worldwide Consultants. Inc.,
Janaary 10, 2003,
¥ Mountaintop Miniag / Vailey Fill DEIS Background 1 ion for €
2 {emphasis added).

Team. January 16, 2003, p.
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result in the weskening of existing énvirorimental taws that limit the size and Jocation of valley
fills. 1n fact, the studies support the opposite conclusion: mountaintop removal must be much
more strictly limited to head off additional and significant devastation of the Appalachian
region’s natural resources ~ and the communities that depend on those resources now and for
future generations.

The DEIS represents a wholesale retreat from the promise made by the federal government in

1998, when the agencies involved pledged to develop a programmatic EIS to minimize to the

maximum extent practicable the environmental harm caused by mountaintop removal and valley

fills - not prolong or exacerbate the problem. The DEIS also violates or calls for ¢hanges in 4-2
long-standing environmental protéctions that would violate numerous federal environmental

laws, including the National Environmental Policy Act, the Clean Water Act, and the Surface

Mining Control and Reclamation Act.

As stated above, the DEIS must be rewritten to consider substantive alternatives that would
minimize the environmental harm caused by mountaintop removal and select a preferred
alternative that would truly protect the resources and people of the region.

Sincerely,

Joan Muthern Daniel Rosenberg

Senior Legislative Counsel Staff Attorney

Barthjustice Natural Resources Defensé Council
Fred Sampson Liz Garland

President Issues Coordinator

West Virginia Environmental Council West Virginia Rivers Coalition

Melissa Samet Julie Sibbing

Senior Director, Water Resources Wetlands Specialist

American Rivers National Wildlife Federation

Johin Blair Bob Perciasepe ) )
President Chief Operating Officer and Acting Senior

Valtey Waich, Inc Vice President for Public Policy

National Audubon Society

Ed Hopking
Environmental Quality Director Sara Zdeb
Sterra Club Legistative Director

Friends of the Earth
MNorm Steenstra

Executive Director Andy Mahler
West Virginia Citizen Action Coordinator
Shagbark
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Diana Mullis, Potomac Valley Audubon Society

'ﬁECDBECS1?ﬂﬁ3 ‘

[,

ley udubon Soecigty B

. P.0O. Box 578 We value the aquatic resources, biologically rich forest and stream ecosystems, the
% streams themselves, and our drinking water. Moreover, no wildlife habitat destruction
b i"’“"““"““d“mﬂfs Shepherdstown, WV 25443 studies have been o forthcoming in this matter, aod the impact of MTR on all wildlife s
uokoown. Leveling mountains and burying streams needs to stop and these issues need

to be more fully evaluated.
December 26, 2003 ’ C‘ :j) yyc; gg g
Dxana L,M\ﬂhs
Mr. John Forren .
U.8. EPA (3A30) -
1650 Arch Street

Philadelphia, PA 19103
Dear Mr. Forren:
Regarding: Mountaintop Removal and Valley Fills

1 am writing this letter on behalf of the Potomar Valley Audubon Society. Wearea
Chapter of the National Audubon Soclety with a membiership of approximately 600
members in the eastern panhandle counties of West Virginia.

The Potomac Valley Andubon Society (PVAS) is opposed to motutaintop removal and
valley fills, The Clean Water Act and Surface Mining Laws require the government to
prohibit the use of valley fills and mountaintop remaoval,

Scientific studies document the widespread and frreversible damage that mountaintop
removal and valley fill is baving on Appalachia, but yet the Environmental Impact
Statement (EIS) rejects the science based restrictions related to the size of the fill,
cumnulative impacts, types of streams affected, and value of the aquatic resources in the
region.

We specificaily oppose any changes that would weaken the laws and regulations that Il 10
protect clean water. In particular, we oppose the proposed elimination of the stream -
buffer-zone rule that prohibits mining activity within 100 feet of streams. This rule

should be strictly enforced. We do not support Alternative 1, 2 or 3 as deseribed in the

EIS report. These options do not protect Appalachian forests, water, or communities. 1-5

A proud panner of the United Way of Berkeley 238 Morsss
eowasu.wa.yunmcoummm @
Combined Fedars! Catpaig.
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Janice Nease, Coal River Mountain Watch

REDD mé m&; 1

December 20, 2003

Coal River Mountain Watch
Post Office Box 651
Whitesville, West Virginta 25209

Mr. John Forren

United States Environmental Protection Agency
1650 Arch Streat

Philadelphia, Pennsylvania 19103

To Whom It May Concern:

Coal River Mountain Watch is a focal grassroots organization dedicated to
protecting the heritage and environment of the West Virginia coalfields while
also promoting vibrant and sistainable communities. Our members and staff
all have deep personal connections to the mountains of West Virginia, Virtually
all of our staff and members have personal connections to the coal industry.

Qur organization feels it is tragic that the hard working miners and famifies of
this region have been forced 10 balieve they must destroy the physical and
social fabric of our communities in order to make a fiving. We firmly believe
that this situation.is not accidental, nor is it the inevitable oittcothe of economic
clretsrstances. The chronlc economie problems of central Appalachia are the
result of extractive industry’s economic dominance over the region, and
mountaintop removal coal mining is its poster child. The people of central
Appalachia are hunters, fishermen, farmers and woodsmen in addition to coal
miners. It is truly a shame that people have to choose between feeding their
families and destroying an ancestral hunting ground. if other employment
opportunities existed in our region, we believe our people would take them
rather than flatten their mountains and forests.

Against this reglonal and organizational background, Coal River Mountain
Watch offers the following comments on the Draft Environmental Impact
Statement on Mountaintop Removal / Valley Fill coal mining:

Though the EiS is an enormous docurment that includes many detailed scientific
studies, we believe the fatal flaw in the statement is readily apparent in the
executive summaty. This flaw s in the very structure of the statement and
reveals the influence of the industry in the preparation of the document.
Unfortunately, this flaw undermines the hard work of the scientists employed

by the study.

Following standard procedure for an EIS, the "no action” alternative would make
no changes 1o the existing practice of mountaintop removal coal mining. Coal
River Mountain Watch adamantly argues that for the EIS to be & credible
document, the abolition of mountaintop removal must be vigorously evaluated
as a legitimate alternative. The jack of an abolition option is a glaring omission
that points to the coal industry's influence in the preparation of the EiS.

Two of the "action” alternatives would build on existing pieces of the permitting
framework. The “action” alternative that would eliminate the so-called
Nationwide-21 permit and subject all permits to a more thorough individual
raview IS NOT an acceptable concession to the environmental community. Coal
River Mountain Watch believes that this “action” alternative should be Imposed
s a MINIMUM interim reform while other proposals are considered.

An “action” alternative that would permit all mines under Nationwide-21 15
blatant pandering to the coal Industry. Coal Rlver Mountain Watch belleves that
the Nationwide-21 permit fs, in face, illegal under existing mining laws. Our
organization Is currently participating in litigation to establish this fact.
Regardless of its iegality, this permit has been recklessly applied to surface
mines throughout Appalachia, allowing them to operate without proper
oversight or safeguards to the public.

The reason for including this alternative, we believe, is that it creates an illusion
of what the coal industry likes to call “balance.” it is worth repeating that we
DO NOT regard the slimination of Nationwide-21 as a concession. The ilfusion
of balanice played out in the EIS public hearing held in Charleston. The coal
industry played its part by arguing in favor of the Nationwide-2] permit,

1-5

MTM/N/F Draft PEIS Public Comment Compendium

A-604

Section A - Organizations



Concerned citizens-largely refused to play their part. {nstead of arguing in
favor of the option to eliminate Nationwide-21, most argued that the EIS is a
flawed document. These comments ranged from the poetic (the EIS is a “shame
and a sham”) to the blunt (*this ts bullshit™).

The EIS has & built in escape hatch for its creators. The third “action”
alternative is a vague statement catling for more cooperation between
permitting agencies to expedite the review process. This option is truly
obscene. This option contradicts the volumes of scientific evidence included in
the €IS, all of which testifies to the adverse effects of mountaintop removal and
valiey fills on the environment. The vague generalities of the option and its
emphasis of expediting permit review are blatant gifts to the coal industry. The
entire Issue of mountaintop removal coal mining has arisen because the
industry has exploited similar vagaries in the Surface Mine Control and
Reclamation Act.

if adopted, this “action” alternative would have no substantial difference from
the “no action” alternative. By choosing this (no) action alternative, the EIS
authoritles can complete their balance charade. They can choose to “act” by
adopting a proposal that will allow them to take virtually no action. There
wauld be no substantial changes to current mountaintop removal practices. In
fact, the proposed “action” would directly contradict the purpose of the EIS and
the extensive sclentific data included in it

We are dismayed by the EIS. ¥ does not fulfill its court-ordered mandate.
While the sclence in the statement testifies to the adverse impacts of
mountaintop removal, the summary and proposed alternatives does not
honestly consider that evidence or the impacts of mountaintop removal on the
citizens of central Appalachia.

Coal River Mountain Watch belleves that mountaintop removal coal mining Is
human, economic and ecological disaster that should be completely abolished.
The Nationwide-21 permit should be eliminated as an initial step towards
reforming surface mining tn accordance with already existing laws, But this

1-5

step in no way adequately addresses the needs of coalfield residents in central
Appalachia.

Coal River Mountain Watch recommencs that the Draft EIS be rejected. Rather
than make cosmetic changes to existing permitting policies and procedures, we
récommend that the EIS provide leadership in developing new standards for

coal mining. For the EiS to be regarded as a legitimate document, it must
include a thoroughty evaluated plan for abolishing mountaintop removal.

On behalf of our members, staff and board of directors,

Vewan

nice Nease, Executive Director

BHI Price, President
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Robbie Pentecost, Catholic Committee of Appalachia
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Bob Perciasepe, National Audubon Society

REC"‘D Jm\mg% o

5
AU.dUbOI'l 1150 Connecticut Ave, NW #600

Washington, D.C. 20036

Tel: 202-861-2242

Fax: 202-661-4290

www.audubon.org

January 6, 2004

John Forren

U.S. EPA (3E30)
1650 Arch Street

Philadelphia, PA 19103

Dear Mr. Forren:

National Audubon Sociery submits the following comments on the Draft Prog ic Envir 1
Impact Statement (DEIS) on Mouatain Top Mining/Valley Fill (MTM/VF) in the Appalachian region of the
eastern United States, 'Audubon is concernied about the severe impacts of MTM/VE on a variety of terrestrial
and aquatic organisms. However, for the purposes of this comment letter our main concern is on impacts to
migratory birds. We find thac the DEIS fails 1o meet the requirements of the National Eavironmental Policy
Act (NEPA) and, therefore, is inadequate. The DEIS is inadequate in that it fails to adequately assess the
impacts, including cumulative impacts of MTM/VF on migratory birds, fails to consider a reasonable range of
alternatives, and fails to adequately assess measures to mitigate unavoidable impacts to birds.

Of particular to cancern to Audubon is the impact of MTM/VF on Cerulean Warblers. Audubon is one of
several groups that have petitioned the U. 8. Pish & Wildlife Service (F'WS) to list the species as threatened
under the Endangered Species Act (ESA). As the FWS8 has acknowledged, the Cerulean has experienced a
precipitous population decline over the past 36 years. This decline is due to loss of habitat both in the United
States and South America. In our January 21, 2003 comments submiteed to the FWS regarding ESA listing
for the Cerulean, we emphasized that one of the major sources of current and future habitat foss is surface coal
mining operations in West Virginis and Tennesses, the core of the species’ population abundance and
breeding arza. These mining operations destroy the forest habitat inhabited by Ceruleans. Mining in recent
years has led to an increase in the decline of this species in the Appalachian region, and continued mining
operations, as proposed in the draft EIS, will only increase the need for listing the species under the ESA. The
draft EIS fails to adequately address this important issue.

Thegoal of NEPA is to ensure informed decision-making regarding proposed actions that may adversely
affect the environment. Toachieve this goal, NEPA requires agencies to take a “hard look” at the
environmental consequences of the proposed action before it is taken. This means that an EIS must fully
disclose enviranmental impacts; consider a r ble range of alternatives, including altersatives that
minimize environmentzl impacts; fully assess cumulative impacts of the proposed action; and assess measures
to mitigate unavoidable environmental effects. The draft EIS fails to meet these requirements.
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First, the Draft EIS fails to fully disclose the effects of MTM/VF on migratory birds, inctuding Certlean
Warblers. Cerulean Warblers have suffeced a precipitous 80% decline in population over the past 36 years.
Because of this dramatic drop in population, Audubon and several other conservation srganizations have
petitioned the Fish and Wildlife Service (FWS) to list the species as threataned under the ESA. In response,
the FWS determined that sufficient information was provided wo undartake a status review as required under
the ESA. That review is still ongoing. The core of the Cerulean’s breeding range is largely within the EIS
study area. Since Ceruleans require large tracts of intact forest for ful breeding intop mining
‘within the study area will have 2 dramatic negative impact on Ceruleans, Research completed in 2002 by Drs.
Weakland and Wood at West Virginia University provides the best information to date on the effects 1o’
Cerulean Warblers from the forest loss and fragmentation that occurs with mountais top tmining.
Inexplicably, this research was not included in the draft EIS, evén though it was available at the time the EIS
was prapared and the FWS steongly urged that it be included. Because the draft EIS fails to include the
Weakland and Wood research - the best sciantific information available « the EIS fails vo fully disclose the
effects of MTM/VF on Cerulean Warblers. Similarly, the draft EIS also fails to fully disclose the cumulative
effects of past and projected fururs mining on Ceruleans. In particular, the EIS fails t acknowledge that the
Cerulean is listed on the U8, Fish and Wildlife Service’s (FW8) 2002 Birds of Conservation Concern. That
fist includes all species for whick special management actions and habitat conservation actions should be

dertaken by federal ag, in order to avoid d lation decline and potential future listing
under the ESA.

U

Second, the EIS fails to consider a “reasonable range of alternatives” as required by NEPA. The alternatives
considered in the draft EIS are merely different variations on regulatory streamlining. The draft EIS
provides no alternative that includes protecting some imporrant habitat aress from mining or changing the
methods of mining or mitigation in a way to minimize, with certainty, the envi 1 1 of
MTM/VE. Thisis not enly a viclation of NEPA, but it appears to also be contrary to the setdement
agreement that was the impetus for this EIS. The failure to include alearnatives that protect some migratory
bird habitat from destruction is also a violation of Executive Order 13186 which requires federal agenci¢s 1o
cooperate with the FWS in order to promote the conservation of migratory birds. This draft EIS should be
withdrawn and a new EIS prepared that includes additional alternatives includ, it
preferable alternative that analyzes changes to curreat mining practices that ensure habitat loss and other
adverse effects are minimized. :

g a envir

Finatly, the draft EIS fails to adequately assess mitigati for the loss of hardwood forest habitat.
The draft EIS suggests that mined areas could b reforested. Fowever, the EIS also concedes that new

hods of forest reclamation ate d and that given the conditions needed for reforestation, it is not
likely that reclamation would be ful. ‘The draft EIS also suggests that some areas mighe be replaced
with grassiand habitat for “rare” easterst grassland species. It is inappropriate to suggest converting one
habiat type to another is adequate mitigation. Thus, these suggestions will not, in fact, mitigate the
environmental devastation caused by MYM/VE, Migratory birds, and Cerulean Warblers in particular, will
suffer population declines because of habitat loss due to mining activities, Conversion to grassland will be of
rio besefit o Cerulaans and, even if reforestarion were successful (which is doubtful) it will be hundreds if not
thousands of years before suitable habitat for Ceruleans is resstablished. Mitigation is really not possible, a
point the draft EES fails ro acknowledge. The only option that comes close to mitigation is to identify core
areas for Ceruléans and other migratory birds and ban mining in those areas.

1 sum, the draft EIS fails 1 adequately meet the requir of NEPA in its assessment of impacts to
migratory birds within the study area, particularly Cerulean Warblers, for which considerable information
exits. [n addition, the EIS fails to consider a reasonable range of alternatives and fails wo adcqqmiy assess
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Judith Petersen, Kentucky Waterways Alliance

. ' RECD w07 2m,

Kentucky Waterways Alliance

854 Horton Lane, Munfordville, K'Y 42765-8135
270-524-1774  Director@K W ABance. ory

. Therefore we ask the agencies to withdraw this draft EIS and prepare a new draft that | 4 2

remedm the flaws in this BIS. ”
%% W Decemnber 31, 2003

Thank you for considering these comments,

Bob Perciasepe Mr, John Forren
Chief Operating Officer and Acting U.S. EPA (3EA30)
Senior Vice President for Public Policy 1650 Arch Street
National Audubon Society Philadelphia, PA 19103
RE: Mountsintop Minkng/Valley Fills in Appalachia, Draft Programmatic Envire I Impact St
Dear Mr. Forren,

I subsmit these commaents on behalf of the Kentucky Waterways Al&mnce regarding the
Mountaintop Mining/Valley Fills in Appalachia Draft P ic Environmental Tmpact
Statement. These comments apply to all the agencies who pm'uctpnnd in the EIS and should be
considered in any decisions that the US Army Corps of Engineérs, US EPA, US Fish & Wildlife
Service, US Department of Interior, Department of Surface Mining and West Virginia DEP
make based on the EIS.

The Kentucky Waterways Alltance, Inc, (KWA) is a stafewide nonprofit organization dedicated
to protecting and restoring Kentucky's waterways and their watersheds by building effective
alfiances for their stewardship. We have many members who live in eastern Kentucky and care
about the streams in the Appalachia region. Our members fish and eat fish from these strearns,
swim, canoe and otherwise enjoy the beauty of these waters and reply upon them for drinking
‘water and ather beneficial uses.

General comments and observations

Over 30 studies were funded a3 a part of this count-settlement investigation into the impacts of
mountaintop mining and associated excess spoil disposal valley fills The studies i in :mzxs

d d that intop mining and valley fills have already caused 1
harm to A.ppallchm cﬁwmymg almost seven percent of forests in the region andbmymgm
damaging neerly 1,200 miles of headwater streams. Jronically, the studies also indicated that

placing tighter restrictions on the use of valley fills would have a negligible impact on the i-5
economy. Yt with the proposing of the three altemiatives you have chosen to completely ignore
the scientific and economic studies in your own reports and current Clean Water and Surface
Mining Laws to present 2 30 calied “status quo option” (that eliminates the gurrent stream buffer
zone rule), and two other options that would make these destructive and unnecessary practices
easier.
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AH three recommendations contained in the EIS report are completely irvesponsible snd
illegal under the Clean Water Aet. They will not protect our stresrn of our forest ecosystems.
Equally alarming, they will not protect our commuities and families. They will not solve any of
the problers caised by mountaintop removal mining and valley filly. Instead, the governmiental
agencies charged with enforcing the laws have used the EIS process to develop & series of rule
changes that will make it sasler for coal companies to get permits for mountaintop removal
mining and vallay fills.

The EIS disregards all scientific evidence and cutrent Clean Water Act (CWA) and Surface
Mining (SMCRA) laws in an attempt fo justify and evan sncoursye the practices of mountaintop
mining and valley filts. The repost rejects even considering specific restrictions on the use of
valley fills based on sizé, cumulative impacts, types of streams, or the high value of the aquatic
resources in the region.

oL & siternati m&mrepmbmbehevesthammmmqm
(A)tcmmwe #1)i is the lcm hmnﬁ;i mﬁw natueal fesources and people in Appalachia. However,
even Alternative #1 contains significant changes to the Stream Buffer Zone rule that we believe
must be eliminated snd are discussed in detail below. In addition, we believe it is very
misfeading to call this option the “status quo” since & proposes significant weakening of stream
protections by eliminating the Stream Buffer Zone rule.

Specific. comments on &il three alternatives:

Stream Zone Buffer Rule and Excess Spoll

All three of the alteriatives presented would do away with 2 25-year-cld rule that says mining
impaets cannot come within 100 feet of streams (stream buffer 20ne rule). In March of 2003, the
Offics of Surface Mining (OSM) released an Outreach Document that also proposed the
elimination of the siream buffer zone rule under the guise of consistency with the excess spoil
rule. KWA submitted on this & to OSM but apparently those comments have
been disregarded as the elimination of this rule is proposed again in the EIS for all thyee
alterpatives. I will refterate portions of our on the On h D
record,

berein, for the

There is no conflict between the Siream Buffer Zone (SBZ) and the excess spoil rule and KWA
urges OSM to refrain from any new rulemaking and simply enforce the current rules. The

t conflict” is between the {aw and the permitting practices approved by OSM, Aligning
the SBZ. rule with OSM’s historical application of the regulations amounts to overriding
congressional intent and SMCRA. and would be illegat under the Clean Water Act (CWA)

KWA believes it is clear that SMCRA pust be consistent with the CWA. Therefore, SMCRA
cannot not supersede, amend, modify, or repeal any rule or regulation promuligated thereunder.
30 U.S.C. 1292, Both the SBZ rule and excess spoil disposal rule must be consistert the CWA.

Theptmrygo&nﬁthWA:s“!omuoremd in the chemical, physical and biclogical
integrity of the tutions waters™. Omahw&dmﬁnmmmmmmmﬂybmmsemeym
murepmmetweuf’the i but also b these rules serve to implement SMCRA in
8 i with the Clean Water Act. The proposed rule changes would
wezken stream prmmsmmbmmeﬁm for two decades and would be inconsisterd
with the CWA.

Printed o recyoled paper
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If there is controversy regarding the enforcement and intetpretation of the SBZ and sxcess soil
ruleit is because mountain top removal activities and associated valiey fills continug to increase
in size as the cheapest, easiost way for coal companies to dispose of excess soil that result from
mountain top removal is 16 ill in valleys and the headwater streams in those valléys. OSM and
state agencies have failed to enforce the existing rules and this has lead to lawsuits and a
(perceived) controversy with the CWA_

Aligning the SBZ rule with OSM’s historical application of the regulations amounts to your
agency overriding congreseional intent and SMCRA and legitimizing the continued destruction
of the “waters of the US™. OSM should simply require the states to enforce the current rule, We
urge OSM to maintain the corvent SBZ and excess spoil disposal rule and simply enforce
existing reguistions,

SMUCRA states its purpose is “to protect society and the from the ad offects of
surfice coal mining opetations.” 30 U.S.C. § 1202{(a). ' Environmentsl standards in SMCRA
prescribe that mining operations must “minimize the disturbances to the prevailiag hydrologic
balance at the mine-site,” and “minimize disturbances and adverse impacts of the operation on
fish, wildiife, and related environmertal values.” 30 U.S.C. § 1265(b)(10), (b)(24).

The buffer zone rule applies only to "intermittent” and "perennial” streams, and not to
“ephemeral” streams. As those terms are defined by SMCRA regulation, ephemeral streams are
streams, or portions of streams, that flow "only in direct respanse to precipitation in the
immediate watershed.” An “intermittent” stream is & stream, Or stredng portion, that "obtains its
flow from the surfice runoff and groundwater discharge.” "Persninial” streams are streams, or
stream portions, that flow continuously during the calendar year. 30 CFER. 7015,

Pmtwumofxmumnmax\dpmmﬂmmslsmmedbySMCRAandbymzCWA
Restricting negative stream impacts to hievable, helps
mmdamagemlmdmmmddmwnmwgu&ewmmd:umthnpubhcma-est
OSM should reflain frons rulemaking and evforce the SBZ rule as is legal under both the CWA
and SMRCA.  This would require the enforcement of the SBZ rule for intermittent and perennial
streams and restricting negstive impatts to ephemeral streams,

These comments , submitted in response to OSM’s Outreach Document are equally applicabls to
the EIS. The Stream Buffer Zone rule cannot and should not be Hlegally disregarded and the EIS
should be changed to make it clear that the agencies will contirue to sbide by the federal CWA
and will enforce this rule - untess and until such thne as Congress enacts legislation to change
the CWA and eliminates this vita! portion of the law infenided to protect eur streams from the
furmful effects of mining.

Scientific Findings in the EIS

The studies included in the report document the extensive environmental damage caused by
mountaintop remaval/valley fills in Appulumbetween 1985 and 2001. Some of the
environmental damage documented in the report include:
3 724 miles of streams across the Central Appalachian region were buried by valley fills
‘between 1985 and 2001;

Printod on pecycked paper

1-10

MTM/NF Draft PEIS Public Comment Compendium

A-609

Section A - Organizations



» twice that number of stream miles are currently approved for destruction in existing

permits;

an additionsl 1,200 miles of streams have already been impacted by valley fills;

selenium was found gnly in those coalfield streams below valley fills (selenium is s

metalloid that, according to the EPA, “can be highly toxic-to aquatic life even at

relatively low concentrations™);

> amiphibians and other aquatic life forms including fish in impacted areas and downstream
of valley fills are being harmed or killed, changing the entire native species balance in
Appalachia;

» interior forest songbirds, native to the area decline significantly in mined and even
reclaimed mining aress;

»  Streams in impacted watersheds have higher base flows and are subjected to higher
runoff rates during farger rainfall events. Both of thess facts contribute to the increased
frequency and severity of flooding in Appalachia and the loss of life and property in our
cotimutities in recent years due to flash flooding:

»  without additional , 8 total of 2,200 square niilés of Appalachian forests (6.8
percent) would be eliminated by 2012 by large-scale mining operations;

»  without additional environmental restrictions, mountaintop removal mining will destroy
an additional 600 square miles of Jand and 1000 miles of streams in the next decade.

A 4

Clear and Common Regulatory Delinitions :
Under the guise of clear and common reguldtory definitions the report again proposes a rule
change first proposed 2 year and & half ago which changed the definition of “fiIl” in order to
aftow the Corps of Engineers to give permits for vailey fills under the Clean Water Act.
(Proposed Rule: Federal Register Dot 99-940 Revisions to the Clean Water Act Regulatory
Definitions of “Fili Material” and “Discharge of Fill Material)

‘We oppose any effort to grant the Army Corps of Engineers the authority to issue permits for this
destructive practice. We oppose any attempt to allow waterbodies to be filled by a wide array of
wastes, including hard rock mining waste, industrial waste.

While unifying the EPA’s and Army Corps’ definitions of “fill material” makes sense, and the
elkrmmtion of thc pnmary purpmn test vall resalve some amh:yurty in the current reguhtory
§ init ¢4 &1 ACT A 1

Science Based Methods for Definition and Delineation of Stream Charscteristics

and Impacts

‘The EIS calls for “science based methods for definition and delineation of stream char

and impacts.” msappmtomppmamﬁmrmndemlhngww&udeﬁnmmofme
“Waters of the US” in order to “define” certain types of streams out of existence for the purposes
of regulation.

EPA received ovet 137,000 comments on the recent rulemaking attempt to redefine the “Waters
of the US” the vast majotity of the comments from citizens, environmental and conservation
groups as well as state agencies were against the redefinition that in Kentucky alone would
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reduce the number of stream miles regulated and protected under the CWA from over 89,000 to
approximately 40,000,

Scientists and regulators know what a stream is. We do niot need and will not support &
redefinition fhaf will femove Clean Water Act protections of thirty years from 40% or more of
thig nations’ and Kentucky’s waterways,

The recent announcersient that the EPA and Corps will not move forward with the re-definition
of the “waters of the US” is supported by KWA and most of the other 137,000 comments
subimitted during the public comment period,

In the report of the invitational symposium held to gather expert testimony on the value of
headwater streams included in the study, leading fish experts who bave many years of studying
the headwater streums in Appalachia declared that there was no stream too small to be of
importance to native fish and other aquatic species, And the report tudes with the

that “THE SENTIMENT OF PROBABLY MOST OF THE PEOPLE IN THIS ROOM IS THAT
THIS VALLEY FILLING IS A BAD IDEA, AND THAT THE WEIGHT OF THE
SCIENTIFIC EVIDENCE - THE IMPACT YOU COULD DOCUMENT, ALTHOUGH IT
MIGHT BE A LOT OF PROBLEM TO DO IT ~ WOULD MAKE A STRONG CASE
AGAINST DOING IT AT ALL"

The repm slates t}m “The geugnphxc focus of this study involves approximately 12 million

most of K Xy, southern West Virginia, western Virginia, and
wamn:dmcs of eastern Tennessee, The smdy arén contains about 59,000 miles of streams.
Same of the stréams flow all year, some flow part of the year, and somie flow only bricfly after a
rainstorm or snow melt. Most of the streams discussed in this EIS are considered headwater
streams. Headwater streams are gensrally important ecoiogxcany because they contain not only
diverse invertebrate assemblages, but some unique arg Headwater also
provndecrpmcene:gymmscrmodw fish and o:heraqmc species throughout an entirg fiver.
Ecologically, the study area is valuable because of its rich plant life and because it is a suitable
habitat for diverse populations of migratory songbirds, mammals, and amphibians.” There is no
Mhtﬁemi&mﬁﬁmnwnofwdﬁmwﬁmmmsmw streams are
indeed streams and are indeed important to the ecology and bio-diversity of the region.

Irreversible and Irretrievable Commitment of Resources

{Chapter IV: Environmental Consequences)

This chapter makes it clear that the loss of over 700 miles of streams in this region between 1985
and 2001 and the currently permitted loss of twice that number of stream miles is permanent.
The irreversible and irretriovable loss-of these entire aquatic ecosystems must be considered.
Sirilacty the loss of valuable topsoll the removal of trees and destruction of entire forest
scosystems must be considered in a mountaintop removal operation.

Water Quality Impacts of Mountaln Mintng/Valley Fills (MTM/VF)

The EPA Water Chemistry Report found elevated concentrations of sulfate, total dnd dissotved
solids, conductivity, selenium and several other analytes in stream water at sampling stations
below mined/fitled sites [Appendix D; USEPA, 2002b]. Other studies found elevated
coneentrations of sulfates, total and diasolved solids, conductivity, as well as other analytes in
surface water downstream from MTM/VF sites,
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Bill Price, Sierra Club— Appalachian Region

Studies conducted as & part-of this EIS show that aguatic communities downstream from

MTM/VF differ from unmined headwater streams in several ways, In most cases, thete were
differences in bislogical blages. Generally, 1 ities below mined
areas were more poliution tolerant than those below unmined watersheds.

The two preceding paragraphs were taken verbatim from Chapter IV of the report. The studies
show water quality is-degraded from MTM/VF operations and under the Clean Water Act each
permit must undergo an antidegradation review. Not only has this never been required in 1-13
Kentucky, but general permits that cover most coal discharges do not even require mining .
operations to test for selenium and the other analytes commonly found at these sites according to
EPA’s own studies,

Summsary and Conclusion

KWA rejects all three alternatives as unprotective of the environment. Furthermore even the
“status quo” (Alternative #1) option presented is misieading in that it contains a significant
change in Clean Water Act protections for streams. If the regulatory agencies we trust to enforce 1-5
existing environmental laws wish to change those laws they must do so in the clear light of day
and with the full backing and understanding of the American public and Congress.

We strongly urge US EPA, US Army Corps of Engineers, US Fish & Wildlife Service and the
West Virginia DEP to go back and read the report and the 30 studies conducted to gather data
and issue a new DEIS that is consistent with the vast majority of scientific evidence presented.
Such a DEIS will we believe support the enforcement of existing laws and be protective of the
environment and the citizens in Appalachia.

If the EPA is unwilling or unable to issue s new DEIS that fairly reflects the vast majority of the

scientific evidence presented in these reports, then we urge the removal of the SBZ provisions 1_8
and the returs to the status quo (Altemative #1 ~modified to remove the new pravisions to the

$BZ).

1 am as always willing to answer any questions you may have and discuss our concerns in more
detail.

Sincerely,

W PR
Judith D. Petersen

Executive Director

Printed on recycled paper
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Bill Price
<billprice@sierr  To:  JohnForren/ R3/USEPA/US@ EPA
aclub.org> et R3Mountaintop® EPA

Subject: Comments on EIS from Sterra Club-
Appatachian Region
01/06/2004 03:03

b

January 5th, 2004

M. John Forren

Environmental Protection Agency
1650 Arch St.

Philadelphia, PA 19103

Plesse consider the following comments on behalf of the Sierra Club
regarding the Draft Environment [mpact Study (DEIS) relessed by the
Environmental Protection Agency (EPA) on May 29th, 2003.

We are opposed to any changes that would weaken the laws and regulations
that protect the heritage, environment, and communities of Central 1-10
Appalachia from the effects of mountaintop mining and valley fills.

We betieve that the data presented in the DEIS confirm that the
environmental harm caused by mountaintop removal and valley fill
operations

is significant and likely to be irreversible. For example, the data
show.

* Approximately 1200 miles of headwater streams "were directly impacted”

MTM/VF Draft PEIS Public Comment Compendium A-611

Section A - Organizations



by

mountalntop removal and valley fills between 1992 and 2002. From 1985
to

2001, valley fills covered an estimated 724 stream miles.

* No scientific basis could be established for arriving at an
environmentally "acceptable” amount of stream loss and it is "difficult
if

not impossible to reconstruct free flowing streams on or adjacent to
mined

sites.”

* Stream chemistry monitoring efforts show sigrificant incresses in
conductivity, hardness, sulfate, and selenium concentrations downstream
of

mountaintop removal operations, Selenium is highly toxic to aquatic

tife at

relatively low concentrations,

* There is "no evidence that native hardwood forests . . . will
eventually

recolonize large mountaintop mine sites using current reclamation
methods.”

* Large-scale surface coal mining "will result in the conversion of
large

portions of one of the most heavily forested areas of the country, also
considered one of the most biologically diverse, to grassland habitat.”

The Sierra Club is opposed to each of the alternatives evaluated in the
DEIS.

* Alternative # 1 - STATUS QUO

Under this alternative, the Army Corps of Engineers is responsible for
reviewing and granting or denying permits for new valley fills in
streams.

Under this option, the report recommends that the Office of Surface
Mining

do away with the stream buffer zone rule that prohibits mining activity

1-5

within 100 feet of streams. We are adamantly opposed to the elimination
of ‘
the stream buffer rule.

* Alternative # 2 - THE ADMINISTRATION'S PREFERRED OPTION
This alternative would create one permit application that coal companies
would submit to the Army Corps of Engineers and the Office of Surface
Mining

(OSM). The two agencies would have a joint role in determining the size
and

location of vatley fills. This alternative would clearly increase the

amount

of damage caused by this irresponsible mining practice. It would

" clarify’

the stream buffer zone rule by saying that it does not apply to valley

fills. We are opposex to an interpretation of the stream buffer rule

that

would remove valley fills from the rule.

* Alternative # 3 - GIVES THE LEAD ROLE TO THE OSM

This alternative would give the lead role in permitting valley fills to

the

Office of Surface Mining, The Army Corps of Engineers would step in only
if

they determined, after the surface mining agencles had granted a permit.
that a more detailed assessment of the proposed valley fill was needed,

It

also would do away with the buffer zone rule. Again, we are adamantly
opposed to the elimination of the stream buffer rule.

[t is significant that the DEIS does not even consider an alternative
involving new limits on valley fills, A preliminary draft, issued in
January 2001, analyzed alternatives that would significantly lirnit the
size

of mountaintop removal valey fills. The Preliminary Draft evaluated
four

options, including " no action’ (essentially relying on existing law
pre-1998

to regulate mountaintop removal), a 0 to 75 acre limit {which would
allow
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fills primarily in epherneral strearms) and a 75 to 250 acre limit (which
would allow fills in intermittent streams). The fourth alternative
examined

a scenario with no acre cap but with other regulatory changes to reduce
the

effects of valley fills on the environment and communities. Without
additional restrictions, a total of 2,200 square miles of Appalachian
forests (6.8 percent) will be eliminated by 2012 by large-scale mining
operations. Without additional environmental restrictions, mountaintop
removal mining will destroy an additional 600 square miles of land and
1000

miles of streams in the next decade. The citizens of the region deserve
a

full evaluation of ways to reduce the unacceptable impacts of
mountaintop

removal mining,

Coalfield citizens and environmental supporters originally requested the
EIS

report in order to identify ways to better protect our land, water and
people. Indeed, the studies contained within this 5,000-page document
show

that the damage caused by mountaintop removal mining is more widespreact
and

severe than previously known. However the DEIS ignores the evidence and
instead focuses on issues of " government efficiency” and the need to

" provide a basls for more predictable business and mine planning
decisions.”

1t ignores the real problens facing the reglon. It ignores the science

and

evidence about what mountaintop removal mining is doing to the
Appalachian

Region. It ignores the public's desire for clean water, healthy

environment

and safe communities. It is a blueprint for the continued devastation of
our

homes and environment. The Sierra Club would only be able to support an
alternative that minimizes the severe impacts of mountain top removal
mining. For these reasons, we oppose all three recommendations of the
Draft

Environmentat Impact Study. We urge the EPA to reevaluate a full range

of

optiors that will minimize the enormous environmental and econornic
damage

caused by mountaintop removal mining and valley fills and issue a
Supplemental EIS.

Bill Price
Sierra Club
Appalachian Region

1-5
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Andi Putman, A Lasting World

rage 1011
ez e
. 1824 i
Coysal s, o 600%-1624 REep JAN B 9 o1 -+~ Forwarded by David Ricer/ R3/ USEPA/US on 01708/ 2004 01:40 PM -—---
) Al astingWorld@ aol
T)Ms" ?&?&%, .com To:  R3Mountaintop@ EPA
1850 Arch Strect cc
Philadelphia, PA 19103 01/02/2004 1023 Subject: Attention: John Forren
Denr Mr. Forrern: PM
We are the Cofk safag | organization with over 160 members worldwide. Since our

Inception two years ago, m«wrmmmmmlmmhmwmmmmmmmm
maountalng of the stabs of Kentucky: mmwmmmmw evenis/calebrations in that state,
We are grateful to the Kentuckians for the: Commonweaith (KFTC) for thelr consistent support, for their knowledge
and expertise, and for their shared vision o help keep Kentacky and the Earth healthy and beautiful for all of us.

mmmtam&@bmtdmm raviewing the E Impact Statement (EIS)

on mountaintop removal and valley fills. We have discussad the issua of mountsinton removal with noted

environmentalists, with mountain resldents whasa hormeland is being desiroyed or threatened, and with mermbers A Lasting World (ALW)

of the KFTC steering cominitties, Wa have also fistened 1o shallow argurients from coel company représentatives PO, Box 1824

wha would ke to have us believe that what we have seen with our own' eyes is riot reafly the thith. Crystall ake, [flinols 60039-1824
Itis time for us to make known our posificn on mounteintap removal and vatley fils, Jaﬁu‘:u‘yZ, 2004
Mar@mdwmmmmwmmmmmmmmaNnmr in Mr. John Forren

paricur, we appose e progosal to angs the stream buffr 20m ulethat prohibitsmining acit within 100 1-10 US. EPA GES30)

We do not support Alternatives 1, zmsmma&wﬁammmm1m ;@h&gﬁg&rﬁ 19103
mean no change in the currant permitting system, Altamative 2 would have one penilt application go 1o the Amy 1 5 pria,
cmdm@zmmmom&smmm which would bave a joint role in determining the size and =

WWWMMMMSWQ%MW@&WQW%&MW&&W Dear Mr. Forren:

Mining. None of
The EIS report documents used by mountaintop nemoval and valiey fils We are the Cofounders of a grassroots environmental organization with
mpub&;e?m:dzﬁsag ﬁ?}" forah sgm‘?h o~ a:dfnmsva Thos, and e over 160 mermbers worldwide. Stnce our inception two years ago, much of

our hands-on environimental work has been done in the forests and in the
We subrhit our comments to you for considerstion and revisiy. thcvpew!e!mrwmm(pmmam

mmm ertoval Appalachinns and mountains of the state of Kentucky, We have also sponsored several
o Mﬂg e Mnm and vatey s eforethe e people wha e here n0 Earth Day events/ celebrations in that state. Weare grateful to the
espectiully submitted, Kenttuckians for the Cormonwealth (KETC) for their consistent support,
% M (1o ‘ for their knowledge and expertise, and for their shared vision to help
keep Kentucky and the Earth healthy and beautiful for all of us.
A Lasﬂng Wortd (ALW)
We have spent a considerable amount of time studying and reviewing the

e K for the Commonwesith (XFTC)

Environmental Impact Statement (E1S) on mountaintop removal and valley
fills. We have discussed the issue of mountainiop removal with noted
environmentalists, with mountain residents whose homeland is being
destroyed or threatened, and with members of the KFTC steering
committee. We have also listened to shallow arguments from coal company

Friday, January 02, 2004 America Online: ALastingWorld
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Cindy Rank, West Virginia Highlands Conservancy

representatives who would like to have us believe that whit we have seen
with our own eves is not really the truth.

It is time for us to make known our position on mountaintop removal and
valley fills.

Mr. Forren, we, the mesmbers of ALW, are strongly opposed to mountaintop
removal mining and valley fills.

We are opposed to any changes that would weaken the laws and regulations
that protect clean water. In particular, we oppose the proposal to

change the stream buffer zone rule that prohibits mining activity within

100 feet of strearns.

We do not support Alternatives 1, 2 and 3 within the EIS report. As we
understand them, Alternative 1 would mean no change in the current
permilting system, Alternative 2 would have one permit application go to
the Army Corps of Engineers and the Office of Surface Mining, which
would have a joint role in determining the size and location of valley
fills, and Alternative 3 would give the lead role in permitting valley

fills to the Office of Surface Mining, Norne of these options will

protect our water or our communities,

The E1S report documents extensive environmental damage caused by
mountaintop removal and valley fills between 1985 and 2001, and yet the
current Bush Adminiistration ignores these findings and continues to
ignore the public's demand for clean water, for a healthy environment
and for safe commurities.

We submit our comments to you for consideration and review. We hope our

tester will help make a difference in ending mountaintop removal mining
and valley fills before the A ppalachians and the people who live there
no longer exist.

Respectfully submitted,

Andli Putrnan, Linda Bartlett, Wen Marcec
Cofounders

A Lasting World (ALW)

ce; Kentuckians for the Commonwealth KFTC)

1-9
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| '
virginia RECDAUSBI&Z@
highlands
conservancy
NAILING ADDRESS. @ P. 0. Box 306 cﬁmammwgmzsm
Publshers of Tre Mg Vioica and the A TWWWMM

August 4, 2003

FROM: Cindy Rank
HC 78, Box 227
Rock Cave, WV 26234
Phone & fax: (304) 924-5802

TO: Sohn Forren
US BPA, Region III
FAX: (215) 814-2783

John Forren;
Please consider this a formal request for an extensionof the comment period relating to

the DRAFT PROGRAMMATIC ENVIRONMENTAL IMPACT STATEMENT ¢n
M op Removal Mining/Valley Fills in Appalachia.

1 verbally made this request on behalf of my local community group FOLK (Friends of
the Little Kanawha) at the public kearing in Charleston, WV on July 24, 2003,

Today [ would like to request 90 day extension on behalf of the Mining Committes of
the West Virginta Highlands Conservancy (4 commitiee that | chair). Digesting the entire
EIS document has proven to be gn even more daunting task than I had originally hoped it
would be. ’ .

Thank you for whatever consideration you can afford this reqiest. Plesse notify me by
madl, telephone or fax at my home address and/or phone numbers listed above.

Respectfully,
Loty L

Working sinoe 1957 Rir e a0 wise A0 o West Vugina's naural fesoustes
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Donald Ratliff, Enterprise Mining Company, LLC

region in both the short and long run. In Kentucky we have built miles
of water lines into areas that everyone said, why build there? No one
will ever build anything there! They were wrong, Homes and
businesses have sprung up all along those miles of then lonely water 10-3-5
: i . lines, just as development will occur on these man made level areas
IKING COMPANY, LLC created as a result of mining. Don't deprive us of future development
by eliminating the incentive to develop these lands.

EIS PUBLIC HEARING STATEMENT Coal Mining is already one of the most heavily regulated industries in
. America. The regulation of mining does not need to be made more
July 22, 2003 cumbersome by multiple federal agency bureaucratic regulations, The
Hazard, Kentucky more overlapping and the more attempts by federal agencies to entrench
themselves in job security by seizing -dominance over the Office of
-~ - ... .. Surface Mining and the various state mine regulatory agencies 11-12
responsibilities is a travesty upon the American citizens who demand
energy at an economically reasonable price and the working people

I'would like to thanic this Committes for the opportunity to submit who meet this demand, 1t further dismisses all the empirical
written comments concerning the Draft Programmatic Environmental environmental progress made by our efforts to protect the environment
Impact Statement. ENTERPRISE MINING COMPANY, LLC and create usable land in the last 20 years. In short, a knee jerk
represents over 1.5 million tons of coal mined in Eastern Kentucky. . regulatory reaction to the EIS could be one huge step backwards.
With regard to the proposed EIS, any changes to existing rules need Thank you for allowing our comments to be submitted.
to be considerate of potential ramifications that hinder the ENTERPRISE MINING COMPANY, LLC and its miners are
mining industry's ability to continue te provide proud to be part of this process and to be providing economical
the economical energy demanded by the American public, energy fo millions of Americans.
Enterprise has demonstrated itself as capable to mine coal
responsibly while providing lands suitable for a diverse range Respectively,
of activities. Level lands suitable for facilities such as hospitals,
schools, shopping centers as well as farm and timber production Donald L. Rathff

) have been developed through mining in Kentucky. Vice President of External Affairs

| ENTERPRISE MINING COMPANY, LLC is concerned that any

! new rules or regulations that may develop from this EIS will Enterprise Mining Corapany, LLC
drastically inhibit future development of level lands in Eastern 117 Madison Avenue Suite 2
Kentucky through mining. 10-3-5 ‘Whitesburg, Kentucky 41858

For decades professional planners have declared the number one
problem that hinders economical development in the Central
Appalachians to be the lack of level developable land. The mining
industry has helped in the past and can help in the future to create level
usable land ready for human development within our region. It is our
fear that any regulation that goes too far in curbing these currently
acecpted practices of the past 20 + years will be detrimental to the
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Robert Reid, Alabama Audubon Council, et al.

Via e-mail 0 mpragison 38 epanoy (3 pages)
2616 Mountaib Brook Pkwy,
Birmingham, Alabamg 35223

January 5, 2004

Enviroamental Protection Agency. Region 3
1650 Arch Street
Philadelphia, Pennsylvania

Gentlemen:

We write fo supplement the comments on the Draft BIS for Mountaintop
Mining/Valley Fill submitied by some 20 conservation agencies under date of December 30, 2003
(“the main comment letter™). We strongly urge - and submit that it would be in the national inferest =
that the preseut “preferred-alternative” be withdrawn and reistued for public comment and (i) that an
altgragtive containing eavironmental constraints like those afvocated in the diain conmment letter be
adopted and (1) that [illing all bul the smaltest ditches dnd ones with no frie-flowing stecams be
strictly prohibited. ‘We urge that any other alternative would be arbitrary and-capricious and in
violation of Taw, 2 position that the Administration should strongly avoid,  We brge particularly:

o) : \ :
biodiversity of the mmls 0! Ibﬁ %‘.autﬁem Appaim:m;ms and CamMﬂmd Platﬂau has been stressed in
the main contmient lefler. . These include sensitive bird species documented by the scientists working
for Pariners-in-Ilight. the consortium of government agencies Tike the Fish & Wildlife Service and
U.S: Forest Service and nopgovemnmentil organizations, as well as salamanders, frogs and other
amphibians (which are important encugh even “(o make” & recent issuc of U.S. postage stamps). The
birds include neotropical migrarts such as the Wood Thrush, Kentucky Warbler, Ovenbird, Acadian
Flycatcher and others, marny of which have_fogt S0% of their popufation over the Tast 30 years,
Further, this area is: the world center for salamanders; very sensitive species of which there are. more
species here than afyplace else in the world!

One-of the neotropicat migrants is the Cerulean Warble, one of the most beautifut litle
birds on the planet, . The adverse impacts on it of this mountaintop mining is documented by the
studics reported in the main comment leter: But: please just note that this mining will adversely
impact 380,000 gcres of its mountain/ridge habital. - Scientific estimates are that. over ten years. there
will be'a loss of over 135,800 birds, which-coutd -well be more than this species can absorb.,
Cansequently, 1t is essential that environimental consraints be included in the alternative that s
adopted.

i I iy resis -~ These are one of the most productive,
yetdectining, habitals on ¢ fiﬁs ts e tor Mrds. mameals, fish-and wmiphibians as well as trees
anid other plantlife. In fact, these are purt of what was known. when the country was settled. as the
CGirgal Eastern Deciduous Forest: It shoutd be unthinkabile to destroy the sivering part of them by just
dumping mining averburden on thera!” We asked at g meeting if the mining companies could not iruck
out the overburden spoil somewhere elxe and were advised that they opined, “That would be too

1-13

5-6-2

sxponsive.” H L mttf:memm to-avald dmtmyiwg rivering forests, mmx it should ohviousty be (oo
expensive to carry out the projeci!

3y Lack of Cost:Effectiveness -~ Distroying riverine torests is ot cost-etfective
for many reasons. Among them, assimilation of wasies, recharge of groundwater, profection of
biodiversity and protection of all types of fatural resources (se abovie). It woilld cost governmint
entilies (ad private organiizalions) much more (0 restore these resources - and over a substandal time
-~ thaeould Be gained fronr destroying them. Consequently. il the mining overburden spoil carnot be
faken clsewhers, the mining project shouki not be earted out.

Reference has boen fiiade above and bt the miain-coptment fetter o the adverse impacts
on sensitive species. The Cerulean Warbler, for example. is under consideration for listing under the
Endangered Species Act.: It takes government:(as well as private entities) much expense and much
finme to atsmpt Lo reCover a Speokes once s punibers have dectined so that it is threwened of
endangered, Conseqguently. it is not cost-effective fo conducl any activities that would plage them in
that condition.

Consideration should also be given to destruction of scenic vistas and lost natural
reereational actlvities ffom mountaintop mining and destrayed water nesources. Thiese representlost
recreational resources and fonrist reventes that are cosis that should also be taken into consideration.

165 \diministratiy 3 \")- Federal agéncies are
consmrained bythe APA (5 U*:(, 701 ot wq ) nm w adam :my acmms that are (i) arbitrdry. (i)
capricious. (i) an abuse of diseretion, or (iv) othgrwise notin accordance with {aw, in this ease, the
National Environmental Policy Act (“NEPA”). The sgency cannot, under law. merely disregard
envircmmental factors, That would be & violation of NEPA and APA. Applied to thig case, an action
not piving adequate consideration to the factors referved to in (1) through (3) gbove and in the main
comment letler, particularly since they have been docomented by scientific stydies or are facts of
general knowledge, wonld be untawlful.

APA applies to afl mrms of government action, environmental as well a8 otherwise.
Motor Vehicle Migrg, Assg, v 1 L4463 15292t 43,77 1.5d.2d 442 at
458 (U.S. Supreme Court, 1983) (holdmg fecision of regulamm reqmmg passivc n;smmts in
automobiles was arbitrary and capricious); X L 97T F2d
A28 (BhChr. 1982 (arbitrary arnd capricions chommg of akiernativés by Corps of Enginecis);
Coalition for Canyon Preservation v, Bowers. 632 F.2d 774 ai 784 (9th Cir. 1980) (pee Mr. Justice
Kennedy, then writing for the Ninth Circuit; holding a highway EIS detective for notevaluating an
improved two-lasa road): and JLGU v, Donovan, 722 F.2d 795 (D.C. Cir. 1983) tholding action of
Secy. of Labor, in eliminuiing restrictions on counting horework in setting wage raies, was arbitrary
and capricious).

T State Tarm, the Supreme Court stated. *“The agency must examine the relevant datd
end ariculate 2 satisfactory explanation for its action including a rational connsction between the Tacts
found and the choice made. . . .and whether there was a clear error of judgment,” In Dongvan.
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Virginia Reynolds, Tennessee Ornithological Society, et al.

refesring to the CEQ Regs. 40 CI'R 1502, that it is arbitrary for an agency to limit its consideration of
alternatives, the court held that artificially narrowing his alternative options was “antithetical to
feasaned decisionmaking and cannot be upheld, citing State Farm.” Then, in the Arkansas case, it was
held that. while the agency must take a “hard 1ook™ at the facts, it must take action on what that “hard
look™ showed and not “ignore what it saw.” It is instructive that in Canyon Preservation, the Court,
through now Mr. Justice Kennedy writing for the Ninth Circuit. held in a highway case that a two-lane
road must be evaluated. That would translate to a different type of mountaintop mining as applied
here, i.e. one with environmental constraints,

It appears that here the Jead agency is being dirceted to limit its consideration of
alternatives and would not be taking an action based on the known and established facts, i.c. would be
ignoring what the required “hard took™ shows, That is & violation of APA as well as NEPA and it
would appear should also be a violation on the part of the officials directing that violation. We do not
believe that s an action the Administration would intend be taken, especially at times like these. And.
further, in times like these with the present budgetary deficits, it would appear the government should
avoid all actions that are not cost-cffective. For that reason, these comments are being sent to the
OMB.

For the above reasons, these comments are submitied in behalf of the Alabama
Audubon Council, Alabama Environmental Council and Alabama Ornithological Society, which have
an aggregate of over 10.000 members in Alabama and surrounding states. Fach of those organizations
is strongly concerned ever protection of all of our natural resources, and, for the same reasons, these
comments are concurred in by the undersigned as an interested citizen and taxpayer. Your consider-
ation will be greatly appreciated.

Sincerely yours.
#s/ Robert R. Reid, Ir.

Robert R. Reid. Jr.. for himself and
the above three organizations

&S Director, Office of Management and Budget
Commenting orgagizations

John Forren , . .
U.8. BPA (3BA30, N , L\
1650 Arch St REC'D Nt o
Philadelpi, PA 19108 _ e Janmary 5, 2004

Subject: Draft Programmntic Environmental Fmpact Statoment on Mountain Top
Wn&ymmmnﬂnAppahnEmnﬁmdﬁmmUﬁmd

Dear Mr. Forren,

We write on behalf of the undersigned groups, representing thousands of citizens across
Tennessee and Kentucky who are concerned about the harmful impacts that mountaintop
mining/valley fill hes on aquatic and terrestrial wildlife habitat. We feel that the
dmmmmmmmemn?mgmmmmcﬁnvmmnﬁﬂmpwswmm
d to address these impacts and that pertinent information was not considered in 1-5
&efmﬂmenufﬁmdmmumamommthmmmqnmmmﬁ‘mw
to require & new draft EIS and that & moratorium on new mountaintop mining permits be
imposed until a finuf EIS is adopted with an environmentally acceptable alternative. -+

The DEIS Fails to address MTM/VF impacts on High Priority Forest Bird Species.
Figures from the draft EIS project that an additional 380,000 acres of forest will be lost
frmnﬁ:esmciyaxeamman&xt10yem’rkhnumbeusbmedon:hembmofmof 7 3 2
forest that were lost between 1992 and 2002 from permitted mountaintop mind =J=
activities. Wefwmmwmmmmwepmb&elmofhaﬁmtmqmwdbyme
entire suite of mature forest birds of high conservation copeern. The Coralean Warbler,
ouisiana Waterthrush, Worm-eating Warbler, Kentucky Warbler, Wood Thrush,
Yeliow-throated Vireo, Acadian Flycatcher are all at or nearly af their haximum
breeding density within the study area (USGS 2003). They are all listed as priority
species by Partrers in Flight aud all ave also classified as Birds of Conservation Concern
by the U. 8. Fish and Wildlife Service (USFWS 2002) within the Appalachian Bird
Conservation Region, which overlaps the area considered in the draft EIS. We consider
this level of habitat loss, it one of the most heavily forested areas in the country to be
unacceptable, and especially so for the Cerulean Warbler, the forest species of highest 8 2 5
concern in this ares. Figures prosented in the deaft Northeast Partners-in-Flight letter L™
(NEPIF 2003, m&mmwmwmmwfwmgmy%«fm
world’s cernleans was lost to permitted mining activities between 1992 and 2002 and
another 9% is projected to be lost between 2008 and 2012, We find this level of habitat
loss for Cernlean Warblers and other terrestrial bird species to be unacceptable and we
are disappolnted that the draft EIS does net address this extremely important and
significant entvironmental impact,
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The DEIS ontitted available data showing large potential Cerulean Warbler losses
from mining impscts,

The Cerulean Warbler is the bird species we are most conicerned with because it has
suffered drastic population declines over the last several decades and more than any bird
species in the sludy area, their nesting habitat will be the impacted by monntaintop
mining/ valley fill activities. Not only do Ceraléan Warblers prefer to nest on ridgetops,
on mesic slopes and inmvaforeﬂsatthzheadcfvaﬂaymms(nmbergmﬂ.mm
but the core of its breeding range coincides very closely with the EIS study area (USGS
2003, Rosenberg et al. 2000). This species has been petitioned for listing under the
Endangered Species Act and is also on the USFWS® National List of Birds of
Conservation Coneern (USFWS 2002).

Recent research indicated thsttheavmgedmsity of Cerulean Warblers territories in
intact forest near mined areas in West Virginia was 0.46 pairs/hectare (ha) (Weakland
and Wood 2002). If this density esfimats is accurate for the entire study area, then habitat
for over 100,000 Cerulean Warblers was lost in the last 10 years and that number is
projected to be lost in the next 10, In addition, this estimate does not include population
loss from the reduced breeding densities in forest fragmented by minirig and in forest
adjacent to mined sites that Drs. Weakland and Wood found. This further increases the
mmmohmﬂmgpasnﬂahmv}efmtwﬁns P an ble Joss to a
species whose population is roughly half or less than it was in the 1960s. We also feel
that the omission of Drs. Weakland and Wood’s Cerulean Warbler research from this
draft EIS, when we know that it was made avaitable to those involved in its development,
to be sufficient to trigger a revision of the document.

The DEIS fails to address Executive Order 13186

Executive Order [3186: Responsibilities of Federal Agencies to Protect Migratory Birds,
January 10, 2001, is specifically applicable in Tennessee because the agency issuing
mining permits is the Office of Surface Mining. This Executive Order instructs federal
agencies to integrate bird conservation priniciples and practices into agency activities and
to avoid or minimize adverse impacts on migratory bird resources when conducting
agency actons. Federal agencies are to “identify where unintentional take reasonably
attributable to agency actions is having, or is ikely to have, a measurable negaﬁvc effect
on migratory bird populations, f ng first on species of n, priority habitats, and
keymkfmwmxmspectw thoseamansm;dmuf‘ed,theagencyshall develop and
use p les, standards, and practices that will lessen the amotnt of unintentional take,
éevelcping any such conservation &fforts in covperation with the Service. The agesoy
also shall inventory and monitor bird habitat and populations within the agency’s
capabilities and authorities to the extent feasible to facilitate decisions about the need for,
and effectiveness of, conservation efforts.”

The bird species most direcily impacted by mountaintop mining: Cerulean Warbler,
Louisiana Waterthrush, Worm-eating Warbler, Kentucky Warbler, Wood Thrush,
Yellow-throated Vireo, Acadian Flycatcher, are all listed as Birds of Conservation
Concern by the U. S. Fish and Wildlife Service (USFWS 2002) within the Appalachian
Bird Conservation Region. These are specifically the species that this Executive Order

8-2-5

8-2-1

was jesued to protect. The list of Birds of Conservation Concern was mandated by
Congress under 1988 amendments to the Fish and Wildlife Conservation Act and denotes

. species that without addifional conservation actions are Hkely to become candidates for

listing under the Endangered Species Act: We consider the draft EIS to be mcomplctc
without addressmg Executive Order 13186 and the impacts of monntaintop mining
activities in Tennesse, and possibly throughout the study area, on these bird species.

The DEIS fails to identify effective mitigation measures to reduce impacts on
terrestrisd communities.
‘While the draft EIS reports on studies that have shown that a post mining change of
habitat can provide habitat for declining grassland species, we find it inappropriate to
consider replacing forest habitat with grassland habitat. “Rare” eastern grassiand species
are rare because their habitat is historically rare in this region. Recovery and habitat
restoration efforts for these species should be targeted towards eoosywmu and .
landscapes where they occurred historically, not on east ps that ly
support high quality forest habitats.

The only mitigation offered in the draft EIS for the destruction of large areas of
hardwood forest habitat by mining operations is 2 suggestion that the mine sites could be
reforested after operations cease. While recont research indicates that some forest species
may be reestablished on reclaimed mine sites (Holl et al. 2001), we agree with statements
in the draft FIS that these investigations have only recently begun and “that it would be
premature to attempt to evaluate the sbccess of these efforts at this time”. Furthermore,
the draft EIS concedes that “as post-mined sites will likely lack the requirements of siope,
aspect and soll moisture nesded for cove-hardwood forsst communities, it is unlikely that
these particular communities can be re-established through reclamation”. Surface mining
completely removes the topsoil, seed source and root stock of the forest communities on
the site and the re-comntoured post mining fill material will be substantially different
hydrologically than the original ridge or mountain top. Convincing evidence that a
hardwood forest, esssntially the same as the one removed during mining, can be
reestablished in a reasonable amount of time, needs to be presented before this method
can be offered #s mitigition for the loss of hundreds of thousands of acres of biologically
diverse hardwood forest habitat.

DEIS projections may underestimated forest loss

‘The draft EIS does not take into consideration the anticipated increase in future demand
for Appalachian coal in the study area due to the planned construction of flue gas
desulfurization units (scrubbers) at some of the existing coal-fired generating plants
owned by the Teanessee Valley Authority (TVA 2002) and other electric utilities in the
region. This increase in mining sctivity has already begun in Tennessee. The draft EIS
projects that Tennessee will issue parmits causing the loss of 9,154 acres of forest
between 2003 and 2012 based on permits issued between 1992 and 2002. However,
between December 2002 and October 2003, over 5,000 acres of surface mining permits
have already been approved (Siddell 2003). This potential underestimate of futire mining
impacts is substantial and needs to be investigated and incorpomed in the analysis of
cumulative impacts in a revised draft EIS.

8-2-1

7-3-3
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DEIS fails to provide adequate alternatives to avoid environmental impacts
We feel that the three alternative presented in the draft FIS are inadequate to reduce the
impacts of mountaintop mining. The U.S. Fish and Wildlife Service apparently supports
this view. In an interagency memo (USFWS 9/20/02), the FWS warns that publication of
the draft EIS as written, “will farther damage the credibility of the agencies involved.” It
states that the proposed actions offer “only raeager environmental benefits” and criticizes
the deaft FIS for not considering “at least one altemative to restrict, or otherwise
constrain, most velley fills to ephemeral stream reaches...As we have stated repeatedly, it
is the service’s position that the three ‘action’ eltermatives, a5 currently writien, cannot be
interpreted as ensuring any improved environmental protection ... lst alone protection that
cmbcquanuﬁadwwmesmmdmmm The reader is left wondering what

tions, if any, the agencies ars actually proposing.” We find that the draft EIS
aﬁ‘ma&smaﬁveswmwmﬂdoﬂyskmmlmeﬂmpcmﬁngpmmsfwappmvﬂ&mw
mountaintop-removal permits and theroby fails to corply with both the letter and the
intent of the NEPA EIS process,

A moratorium shotld be placed on new mining permits until the DEIS is revised
and reissued for public comment.

We propose that 2 moratorinm be placed on new mountaintop mining permits until a new
draft EIS is written that witl:

1) Include all relevant research and provide for the avoidance of key Cenulpan
Warbler habitat and provide environmental protection for other PIF
priority species and FWS Birds of Conservation Concern,

2) Address the requirements of EO 13186, :

3) Review and revise forest loas estimates and the analysis of cumulative impacts,

4) Prowdewvimnmcmaﬂymmdalwmanvesﬁmwmmdmcmmmof

on aquatic and jal communities.

3 {3

"This moratorium should continue until a final HIS is adopted with an environsmentally
acceptable alternative.

We appreciate the opportunity to comment on this Draft Environmental Impact
Staternent. This letter is being submitted via emsil, A paper version will follow.
Respectfuily submitted,
Virginia Reynolds
President

Tennessee Onithological Society
4241 Waymar Drive

Menaphis, TN 38117

(901) 767-3547

4-2

Randall Hlis, MD

President

Warioto Chapter of National Audubon Society
2575 Carrigan Road

Clarksville, TN 37043

(931) 362-3068

Hap Chambers

President

Kentucky Omithological Society
33 Wildwood Drive

Mueray, KY 42071

(207) 293-5828

Betsy Bennett

Conservation Chair

Cumberiand Chapter - Sierra Club
580 Garder Drive

Louisville, KY 40206

(502) 897-0040

TN Chapter - Sierra Club
3317 Timber Trail
Astioch, TN37013
615-366-4738
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Executive Order 13186 TES'D JAN§ 8 %0

Presidential Documents
Executive Order 13186 — Responsibilities of Fedaral Agencies To Protact Migratory Birds
Janwary 10, 2001

By the suthority vested in me as Président by the Constitution and the laws of the United States
of America, and in furtherance of the of the migratory bird conventions, the Migratory
Bird Treaty Act (161.5.C.703-71 1), the Bald and Golden Eagle Protection Acts (16 US.C.
668-668d), the Fish and Wildiife Coordination Act (16 U.5.C. 661-665¢), the Endangered Species
Actof 1973 (16 U.S.C. 1531-1544), the National Environmental Policy Act of 1969 (42 U.S.C.
4321-4347), and other pertinent statutes, it is hereby ordered as follows:

Section 1. Policy. Migfahrybirdsmofgtmwologxmlmdecommic vnlmtmﬁiacwmryand
o other They ! di and bring
:mlhcmanmmwhﬁmdy,wm:,fwd,mm:hew ﬁrdsmghmxd)eUniwdSmm
and other countties. The United States has recognized thie critical inportance of this shared
resource by ratifying international, bilateral conventions for the conservation of migratory birds.
Such conventions include the Convention for the Protection of Migratory Birds with Great Britain
ori behaff of Canada 1916, the Convention for the Protection of Migratory Birds and Garme
Mammals-Mexico 1936, the Convention for the Protection of Birds and Their Environment-Japan
1972, and the Comvention for the Conservation of Migratory Birds and Their Environment-Union
of Soviet Socialist Republics 1978.

These migratory bird impose sut ve obligations on the United States for the
m«mﬁmwmmmmmmm,mwmmmawTwmmm
the United Siates has i d these yhrdommﬂomwhhrespecxmﬂmﬂnmd
States, This Executive Order directs B and to take certain actions
1o further implement the Act. Sec. 2. Definifions. Forpmpo&esofﬁﬁaomr

() "Toke” means tzke as defined in 50 CRR. 10.12, and includes both "htentional” and
“unintentional” take.

(b) "Intentional take® means take that is the purposs of the activity in question.
(©) "Unintentional take" means take that results from, but is not the purpose of, the activity in
qusstion.

{d) "Migratory bird" means any bird listed in 30 CFR. 10.13.
(&) "Migratory bird resources” means migratory bieds and the habitats upon which they depend.

(D "Migratory bird * means, collectively, the bilateral co joms (with Great
BmemmmMmmdm)fmhmmﬁondMMMWm

@)“Fwaﬂamcy"mmmanm ve ar agency, but does not include

department or
p a8 defined by SUS.C. 104,

(k) *Action® means a activity, project, official policy (such as & rule or regulation), or
formal plan directly carried out by a Federal agercy. Bach Federal agency will further define whas
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the term "action” mme&twiwmm&mtmmdwmeshmﬁhemm

in the agency-specific M da of Uy Order, Actions delegated to

mmmsdbymﬁedmﬂmﬁﬁmmc%ombymnﬁdam&mﬁmwﬁhwwm

?notsulgeetmthu()rd« Such actions, however, continve to be subject to the Migratory Bird
reaty Act.

(i) "Species of concern” refers to those species listed in the periodic report "Migratory Nongame
Birds of Menagement Concern in the United States,” priority migratory bird species as
documented by established plans (such as Bird Conservation Regions in the North Amirican Bird
C.FW.R 17610;1!111&511‘ ive ot Partners in Flight physiographic aceas), and those spectes fisted in 50

Sec. 3. Federal Agency Responsibilifies. (u)Ethedemlagencyeehngmmﬂmbsw,orm
liksly to have, a measurable negative effect on migratory bird isdi
andxmplemam,wiﬂnnZywmaMemmmimdUanMOU}mﬁﬂanhdeima
Service (Service) that shall promote the conservation of migratory bird populations.

(b} In coordination with affected Federal age the Service shall devel p a schedule for
completion of the MOUs within 180 days of the date of this Order. Theschgdmashaﬂgiwmmity
to completing the MOUs with agencies having the most substantive impacts on migratory birds.

(c) Each MOU shall establish p is for impl jon of the MOU and for reporting
acoomplishments. Mgm:mybabmmmeﬁmmm,hwm,mmu
shall recognize that the agency may not be able to implement some elements of the MOU until
such time as the agency bas sucesssfully included thein in each agency's formal pl
processes (such as revision of agency land management plans, lund nse compatibility guidelines,
mmgmwdmwmemgemempjam and fishery management plans), including public

icipation and NEPA anatysi This Quder and the MOUs to be developed by
mmsmmmmmmwmmwmm«mawmmm.
delegntions, or other third party agreements are initinted as well as during the injtiation of new, or
revistons to, land munagement plans.

(d)EmhMOUmﬂlmlmmmmmmwmdnmﬁwwmumgzmy
R garding a p prastice or activity.

(¢) Pursuant to its MOV, each agency shall, to the extent petrnitted by law and subject to the
availability of appmprmmnz and within Administration budgetary limits, and in harmony with
agency missions:

(1) support the conservation intent of the migratory bied conventions by integrating bird
conservation principles, measures, and practices into agency activities and by avoiding or
mirdmizing, to the extent practicable, adverse impaets on migratory bird resources when
condicting agency actions;

(2) restore and enhance the habitat of migratory birds, as practicabl

(3)mmtamﬂwpuﬂuﬂmmdeﬁmnmdmﬂmdﬁwkvimmmfa&ebemﬁmf
nigratory birds, as practh

(4)daimﬂmhdhblmmdm&ﬁmmwmpﬂmiph&mmdpmﬁm
mmagemypimandp&mmng {natural t, and
i quality planni fuding, but not limited to, fmstmdmgeimdplmning,

coastal management planning, hed pl 1, o10.) a8 p ble, and dinate with
oﬁteragcnmesmdmrfedmlpmmmmplmmgﬁﬂm,

(5) within established authorities and in conjunction with the adopti h or revision of
agmcymmammmplmmdgmmenwe&tw@mmduﬁmspmm
programs and recommendations of comprehensive migratory birdpsamﬁngeﬂ‘mssmhas
Partners-in-Flight, U.S. National Shorebird Plan, North Afnerican Waterfowl M it Plan,
North American Cols Wi “‘P!m.andoﬁmylamingeﬂmm.sswe!lasgcﬂdamefmm
othumwa,mdudingmFoodmdAgﬁcu}twalOrganimuansmwmudmﬂledAmmfor
Reducing Incidental Catch of Seabirds in Longli

(Qewuetimemkonwm m;ysesam aetions required by the NEPA or other
| review p f the effects of actions and agency plans on
migratory birds, with aWsm species of concern;

mm@mmmmmwwofmﬁugnmmmmmmm
migratory birds, or annually report to the Service on the number of individs
mimmyummﬁmuymkmdmngﬂumdua&mywwﬁmimmhﬁmt
fimited to banding or marking, scientific collecti Y, sind ¢ fon control;

of

(8) minimize the intentional take of species of y by: (i) deli dards and
prwedmeiformhﬂa!wmﬁ(ii)devalnpingpmmdmfacmmviewmdevalmﬁmdm
actions. With respect to intentional take, the MOU shall be consistent with the appropriate
sections of 30 CFR, parts 10,21, and 22;

{9) identify where uni onal take bly attributable to agency actions is having, or is
likely 1o have, 2 measurable negative effect on migratory bird populations, focusing first on
species of concern, priority habitats, and key risk factors. With reapect to those actions so
idenﬁf%tbeagewy%ﬂdcvdopmﬂmp@dpl«,mndndsmﬂpmﬁeesﬂmﬂnbm
| take, d any such conservation efforts in cooperation with

ms«wmmpﬂwipmmmm,md tices shall be regularly evaluated and revised
wmm&:eymeﬁfwﬁwmmmﬂngﬁwdmﬂmmme&mdwymmsw
migratory bird populations. The agency also shall inventory and monitar bird habitat and
popilations within the agency's capabilities and avthorities to the extent feasible to facilitate
Msiomabomttmmdfor,mﬁaﬁ’wﬁvmwo( conservation efforts;

(10) within the scope of its mﬁmﬁiy—designmd autheritles, control the import, export, and
establishment in the wild of five exotic animals and plants that may be harmfil to migratosry bird
PESOUICes;

Ahp h and infi 2 h related 10 the conservation of migratory bird
includ dinated inventorying and monitoring and the collection and assessment
a;ﬁmﬁmmmmmmmmmwmmm
potential relevance to migratory bird fected in the
eourse of agency actions of supported th Fedexsl " i ble efforts
shiall be tiade to share such information with the Setvice, the Biclogical Resources Division of the
U.S. Geolagical Survey, and other appropriate repositories of such data {e.g, the Cornell
Laboratory of Ornithology);

(12) provide tral and inf on methods and means of
mngwmiﬁuﬂﬁngﬁmmdnﬂmﬁrdsaﬁMmdmmﬂngmgmmym
tat;
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(13) promote migratory bird conservation in intersational activities and with other countries and

international partaers, in consultation with the Department of State, as appropriate or rel to
the agency's autherities;
(14) recognize and p jc and onal values of birds, as appropriate; and

(15) develop partmerships with non-Federal entities to further bird conservation,

i3] NowmmﬂngémmqmmmmmﬁmManMOmezmmhagmyu
y begin i set forth above in
wmm(l)m@(lﬁﬁmmmmwwwmm&e

(g) Each agency shall advise the public of the availability of its MOU through a notice published in
the Federal Register.

Sec. 4. Council for the Conservation of Migratory Birds, (a) The Secretary of Interior shafl
emﬂishmmmgmcytmalfm&eCmmﬁmdeBb&(Ccmﬂ)mmﬂw
implementstion of this Order. The Counsil's duties shall inchude the following: (1) sharing the
tatest resource {nformation to assist in the conservation and management of migratory birds; (2)
developing an annusi report of accomplishments and recommendations related to this Order; (3)
fostering partnerships to fusther the poals of this Order; and (4) selecting an annual recipient of a
m«mﬁmﬁmy% Federal Stewardship Award for contributions to the peotection of
migratory

{b) The Council shall inchude representation, at the bureau director/administrator fevel, from the
Deprrtments of the Interior, Stete, Commerce, Agriculture, Transportation, Energy, Defense, and
the Eaviconmontal Protection Agency and from sech other agencies as appropriate.

Sec. 5. Application and Judictal Review, (a) This Order and the MOU to be developed by the
agencies do not requirs changes to current confracts, perthits, or other third party agreements,

{b) This Order is intended only to improve m:)niemnl mxagementcﬂ'ﬁmEnmhve branch and
does not create any right or bepefit, sut five of pr ble at Jaw or
equity by a party againat the United Stme,maggmiﬁorinmmmmhnu,iuomma
employees, or any other person.

William ¥, Clinton
‘The White House,
January 10, 2001,

To submit questions and comments about CEQ NEPAmet,
please use the NEPAnet Feedback System.

~

) ' I 0 3 A
" mECD !
April, 2003

Dear Steering Committes for the EIS on Mountaintop Removal Mining/Valley Filis:

Please accept the following coraments for consideration in the EIS being developed for
mountsintop removal mng/vaﬂey fill activities in Woest Virginia, Kentucky, Tennessee, and
Virginia. These ts on the of mountaintop mining activities an the full svite of
priority birds associate with mature deciduous forests, mciu&ing populations of Cernlean
‘Warblers, are supported by Steering Committee mambers of the Northeast Working Group of

Partners in Flight (PIF). A briel ry isp 'below with 2 more detailed
discusajon in the attached pages. These a synthesis of inf fon gained
from published literaturs, bird conservation plans developed by PIF, an ive Cerulean

Warbler Atins Project conducted from 1997-2000, and discussions with colleagmes. Preliminary
figures from the EIS or camulative impacts of this mining activity in the study area suggest a
massive and permanent impact within the EIS study area on the entire suite of priority mature
forest birds (e.g., Cerulean Warbler, Louisiana Waterthmsh, Worm-eating Warbler, Kentucky
‘Warbler, Wood Thrush, Yellow-throated Viteo, Acadian Flycatcher) due to the estimated forest
loss of approximately 760,000 acres from issued and future permits during the 20-year period of
1992 t0 2012. Total cumutlative forest loss from all mining activities, including permitted
activities ptior to 1992, is estimated at 11.5% of the total forest cover in the EIS study area. We
consider this Jevel of habitat loss to constitute a significant negative impact for the entire rature
forest suite of birds, and especially for the Cerulean Warbler, the forest species of highest
concern in this area, The cumulative impacts from issued and proposed future mountaintop
mine/valley fill permits during this period appear likely to eliminate breeding habitat for 10%-
20% (our estimate is 17%) of the global population of Cernlesn Warblers. This leve! of habitat
loss is unaccepiable for a species that has experienced steep population declines over the last 30
years and is facing other major threats. Furthermore, research within the EIS study avea shows
that densities of Cerulean Warblers are reduced in isolated forest patches left by mining sad near
mmine edges, indicating sn even greatet impact bayond the direct habitat loss from mining
activities, According to PIF bird conservation plans, grassland birds are not a high conservetion
priority within the EIS study area, and the creation of artificial Kabitats that may be suitable for
shrub nesting species does not justify removing and fragmenting extensive mature forest arsas
and replacing them with poor quality, eatly-successional habitats. We encourage every effort to
minimize the removal and fragmentation of existing mature forest habitat in the EIS study area.

Sincerely,

Steering Committee
Northeast Warking Group of Partners in Flight
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Northeast Partners in Flight comments for mountaintop mining EIS 2

Impacts of Mining Activities on Marure Forest Birds. The mountaintop removal mining/valtey
filling practices addressed by the IS occur throughout what can be considered the core of the
hnedmg range for many of the PIF high priority birds of eastern mature deciduous forests,

lean Warbler, Lovistana Waterthrosh, Worti-eating Warblet, Wood Thrush,
Yeilow—thfmied Vireo, and Acadian Flycateher. According to Breeding Bird Survey (BBS)
data, all of the species just mentioned oveur at or pear their peak abundances within the FIS
study area, which largely overlaps with the Notthern Cumberland Piatean physiographic area as
deli d by PIF. N othar species of this habitat suite also occur in high relative
abundances within this asea, including Kentucky Warbler, Bastern Wood-Pewee, Ovenbird, and
Scarlet Tanager. The mining and valley fill activities addressed by the EIS directly affect several
of the primary habitats used by these species — mature deciduous forest on Appalachian ridge
tops (used by Cerulean Warbler, Yellow-throated Warbler, Eastern Wood-Pewee, Scarlet
Tanager, Ovenbird, Wood Thrush), and mature mixed-mesophytic forest along headwater
streams (“coves” - used by Cerulean Warblers, Louisiana Waterthrush, Worm-eating Warbler,
Kentucky Warbler, Acadian Flycatcher, Wood Thrush). Preliminary figures from the EIS on
cumulative impacts of mining activities in the study area suggest 2 massive and permanest
impact on the mature forest suite of birds within the study are due to the estimated forest Joss of
approximately 760,000 acres from issucd and future permits during the 20-year period of 1992 to
2012. A additional 648,000 forested acres appears to have been lost from permitted mining
activities prior to 1992,

The total cumulative forest loss fram mining activities equates to an 11.5% reduction in total
forest cover in the study ares. Removing >10% of the forest cover from a region is likely to have
negative impacts on mature forest birds, even in well-forested landscapes. As overall forest
cover drops i 4 region, negative impacts to forest breeding birds from fragmentation and edge
effects will become more severe. Wark by O’Connell et al. (2000) across the Mid-Aflantic
Highlands region, which includes a large part of the EIS study area, suggests that as landscapes
{all below a threshold of about 82% forest cover, the ecological integrity of the forest community
becomes increasingly compromised. Removing almost 129 of the forest from the EIS study
area through mining activities alone will bring the % forest cover of this entire area down close
to this threshold and certainly will cause some landscape-level areas within this larger area to fall
well below this threshold. We consider the level of breeding habitat loss resulting from
permitted and proposed mining activities to represent a significant negative impact for the suite
of mature deciduous forest birds in the EIS study area, particularly for those species for which
this area represents the core of their breeding range.

Speciﬂc]mpacﬁta Cerulean Warblers. Because the Cerulean Warbler is the mature forest
of hi ding to PIF ts and b it has been petitioned for

hsnngund&ﬂmmdw Spmm“wﬁdeamcdemﬂedmﬂywonmimyam
that mining activities are likely to have on this species.

\ nd trengds, The goneral status and population trends of Cerulean Warbler in
mostpa:tsufmrangemfmdywe&!docamemd. These have been previousty summarized in
the USFWS Status Asseesment (Hamel 2000), 25 well as final report to USFWS of the Cerulean
Warbler Atlas Project (Rosenberg et, al., 2000). We believe that population trends as reported by
the BBS are sufficiently refiable for Cerulean Warbler at range-wide and regional scales. These

Northeast Partners in Flight comments for mountaintop mining EIS 3

trends show a roughly 4.5%-per-yesr decline range-wide since 1966, with steep declines in nearly
every region including in the core of the species’ range, which averlaps almost entirely with the
HIS stndy area,

As part of the development of a PIF North American Landbird Conservation Plan, estimates of
the total contineatal breeding populations of most species have been developed for the purpse
of setting consetvation objectives. ' Using this method of extrapolating BBS relative abundances,
the carrent total population sstimate (using data from the decade of the 1990s) for Cerulean
‘Warblers is about 560,000 birds, or roughly 280,000 pairs. Based on the BBS data, an estimated
70% of the total breeding population occurs in the Ohio Hills and Cumberland Platean
physiographic areas from sogthern Ohio and Pennsylvania, through West Virginia to Tennessee,
Vast areas of sujtable habitat in this region support large populations of Cerulean Warblets,
especially on privately owned forestlands, We should note that athough 280,000 pairs sgem like
a sizable population, it is among the stoallest populations of any passerine bird in North
America, which mostly nustber in the millions,

st tions. We consider the major threats to Cernlean Warblers to fall within four
misin utegmes: (1) direot loss of bresding habitat from hining activities; (2) Toss of breeding
and migration stop-over habitat due to devel t; (3) foss of suitable b g habitat from
silvicultural practices; and {4) habitat loss onwmﬁeﬂnggmnndsmSomhAmmm ‘We consider
the practice of mountaintop removal mining/valley filling to be the greatest immediate threat
within the core of the Cernlean Warbler’s breeding range.

Applying similar methods to those used in caleulating total population sizes for the PIF North
American Landbird Conservation Plan, BBS survey data indicate that the average breeding
density of Cerulean Warblers across the Northern Cumberland Plateau physiographic area during
the 1990s was 0.065 pairs/acre. Most of the EIS study area occurs in this physiographic area.
This estimate does not include a time-of-day correction used in calculating the total population
size, and therefore might be an underestimate. However,mmdmtykmmwhwdmg
densities estimated from territory mapping plots surveyed in southern West Virginia, although
Tocally higher densities were observed in some locations. Using this BRS-derived estimate of
breeding densities and applying it to the estimated forest loss of approximately 760,000 acres
from jssued and future mining penmits between 1992 and 2012, kabitat for approximately 45400
pairs (179 of the estimated total Cerulean Warbler population} would be eliminated through
mining activities during this period. This is a very rough estimate of the number of birds Iikely
to be impacted aud is based on the assumption that the entire area within permit boundaries
wonld be disturbed. Nonetheless, we are confident in stating that bresding habitat for as much as
10%-20% of the known Cernlean Warbler population is Iikely to be directly sliminated by
proposed and permitted monntaintop mines/valley fills during the 20-year period of 1992-2012.
These numbets reflect direct loss of breeding habitat and do not reflect reductions in habitat
suitability around mine sites. Research within the FIS study area has shown that densities of
Cerulean Warblers are reduced in forest patches remaining from mining aetivities and in forest
near mine edges. We consider the level of breeding habitat loss due to mining activities in the
EIS study area to represent a significant nsgative impact for this species of bigh continental

conoern that is already experiencing steep population declines and is threatened by other major .

impacts such as development and loss of wintering ground hebitat,
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Richard Seeley, Glendale-LaCrescenta Advocates

Northeast Partrers in Flight comments for mountaintop mining EIS 4

Relative Conservation Value of Reclaimed Mines vs. Undisturbed Forest Habitat. We do not
consider removal of extensive sreas of forest and repl with the poor quality,
early-successional habitats resulting from current reclamation practices to be an sppmpn,am
action for bird conservation in the EIS study area. First, this habitat alteration is occurring in
core breeding areas for many high priority birds of the mature eastern deciduons forest sujte.
Removing almost 12% of the forest cover from this area is likely to negatively impact all of
these species. In particular, this area is eritical for the long-term persi of the Cerul
Warbler and the estimated forest loss from mining activities will represent a significant negative
impact for this species of high continental concern. Second, current reclamation practices result
in large acreages of grassland habitat, but the grassland suite of birds is a relatively low PIF
conservation priotity in the BIS study area. The vast majority of grassland bird species
besefiting from the current mining activities are rather low in conservation priority, and this area
is not a core breeding area for grassland birds. Third, current methods of reclamation following
motntaintop removal mining/valley fill activities result in poor quality, early-successional
habitats of grasses and shrubs that are likely to remnain in these early-successional conditions for
very long perods of time due to the soil disruption and compaction during the mining and
reclamation process. Estimates of the length of time it will take tree species to colonize und re-
forest these arens are in the many hundreds of years (e.g., 500-1000 years). The minimal value
that habitats reclaimed under current methods right have for sarly-successional bird species
does not justify replacing mature forests with extremely longxlﬁsﬁng, poor-quality, early-
successional habitats. Maintaining extensive tracts of duous forests to support the
high diversity of maturs forest birds, many of which are high conservation concem species, is
one of the highest PIF conservation priorities within the EIS study area. We encourage every
effort to minimize the removal and fragmentation of existing mature forest habitat within the EIS
study area,

REC'D BCI 120
. GLENDALE -LA CRESCENTA ADVOCATES
- 3924 B Cambnibo SE.
Lo Craseents, CA 91214
[ R T

Decetnber 27, 2003 o
Mr. John Forren
U8, EPA (3BA30)
1850 Arch Street
Philadelpkia, PA 10103 .
Dear M. Forren:

hmm%ehagedﬁmyuuwﬂlmwitm&epmwudmmwmmmm
will adequately eddzess the envimamental issues surrounding that typs of mining.

We, a3 & nation, have already lost bundreds of miles of streams, those streams being filled
with rabble from uninecessary mountsintop arining. Mr. Forren, water is already i short
supply here and argund the world. Wenxdbmﬂmmmmmbtmnﬂ
mmwmmmo{m water, 18 cartainly not the way

You can begin by seeking to irapress upon your boss, M. anhmdeﬂmhhuwm«,
the need 1o emphasios the sse of renewable energy sources end eliminate the use of coal
campletely. m&nwmhmmmmm‘mmmm
exicrgy sourges such 48 hydrogen, natural gas, wind power, solar encrgy, geothermal pow-
a.mmmmmwymmmmmmmsmmm
gen, soms finther techuologieal work,

Without water, every Eiviug thing dies! Let's protect our children and grandelildren by
making sure tht this EIR eliminates mounteintep mining and coal mining in general,
‘That way we inerease the sapply of watet while reducing the sir polbution created by e
hmmafemlnmﬂmmﬁngommmmmpsmmwwmd,m
ploasing to the eye.

L

Richard Secley
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Francis Slider, West Virginia Chapter of the Sierra Club

Seth Shteir, San Fernando Valley Audubon Society

B
X)mﬁm 31, 2003

{ ‘ Eo“h i &
U.S. EPA (3HA3Y) l J D-
16 (SL ) JA% g smg
Philedelphia, PA 19103

Dear Mr. Forreny

As conservation chair of the West Virginia Chapter of the Sierrs Club, I am submitting the
following comments for the more than 1660 members of our chapter. Please consider these
comments as part of the official record on the Draft Envi il Tropact St (DEIS) on
Mousitaintopn Removal (MTR) Mining,

MIR and valley fills are destroying the environsieat and cultore of the southern coalfields in my
homse state of West Vicginia. Your DEIS states that MTR has already buried 724 miles of
streams in the coalfields of WV, KY, and VA. These biclogically diverse streams are important in
the preveation of flooding in this mountainous ares. These streams channel water and allow
access rain and snowmelt toy be-absorbed by the aquifer. MTR also destroys hundreds of
thousands of acres of the most biclogically diverse forest in the world. These forests prevent.
fleoding by ahserbing rsin and srowmelt. I personally know meny residents.of the WV coslfields
whose quslity of life is degraded by MTR. This destructive practice is negatively effecting many
people that live in these mountain communities.

1do not support Altermative T, 2; or 3 a8 described in the DEIS. None of these optiony wilk
protect Appalachiaa forests, water, or communities. In partioular, I oppose the proposal to
eliminete the stream buffer zoe rule that prohibits miving activity within 100 feet of streams. This
tule shiould be strictly enforced. Leveling mountains and burying streams is wrong and must stop,

Y

M. Francis D, SEder

Conservation Chair

West Virginia Chapter of the Sierra Chub
Rt 1 Box 163-A2

Middiehourne, WV 26149
304-758-2500

Smcmly
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|1-5
|1-10

--w-- Porwarded by John Porren/R3/USEPAR/US on 12/26/03 OB:55 AM --v--

$8hteirgacl,com
T John
Forren/R3 /USEPA/USGERA
12/24/03 08:53 PM =1+
Subject: Public Comment
On Mountaintop Removal-Seth
Shteir, SFVAS

December 24, 2003
Dear Mr. Forren,

I hope that thig e-mail finds you in good health and that you found a
relaxing way to spend the holidays.

I am Vice President of the 2000 member %an Pernande Valley Audubon
Bociety. I'm writing you to urge you to withdraw the current EIS for
mountaintop remeval and to issue a new draft that includes alternatives
ro this mining practice that will minimize impact to critical habitat
for wildlife.

The current EIS is incomplete in several aspects, First, it fails to
aseess the impacts on migratory birds such as the Cerulean Warbler.
Second, it doss not address the fact that 1200 miles of streams and
hundreds of sguare miles of forested mountaina have been virtually
flattened by this extremely destructive mining practice. Finally,
it

dees not include any safegusrds for local communities that depend on
the

region's natural rescurces.

I am proud te be an environmentalist who recognizes the importance of
the local econcmies affected By land managewment decisions. However,
mountaintop removal practices are nonsensical and are completely
dictated by securing the cheapest extraction prive for industry. I am
convinced that there are ways industry can thrive while protecting
Mmerica's natural heritage. I urge you to take msasures to curtail
this

practice while respacting local economies, protecting wildlife and
communities.

Sincerely,

Seth D. Shteir

Vice President

8an Pernando Valley Audubon Scciety
14355 Huston St., #226

Sherman Oake, CA 91423

818-955-6429

8-2-2
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John Snider, West Virginia Coal Association

Comments Regarding The Draft Programmatic Environmental Tmpact
Statement
July 24, 2004
John R. Snider
Vice President, External Affairs, Eastern Operations
Arch Coal, Inc.

On Behalf Of The
West Virginia Coal Association

Good evening, my name is John R. Snider. For the past two years I have
been employed as Vice President of External Affaits, Eastern Operations,
Arch Coal. Prior to that [ had worked for four years in the West Virginia
Development Office, with last two serving as Executive Director. I have
over 25 years expetience in the field of economic development in West
Virginia as-well as experience in the Northern and Central Appalachian coal
fields. During my time with the Development Office, 1 assisted with
developing the rules for the West Virginia Coal Field Development Office as
well as assisting in the development of funding for several post mine land
use developments. 1 am a Certified Economic Developer. Today, Lam

speaking on behalf of the West Virginia Coal Association,

found in trapsition. West Virginia, as a whole, like many other arcas of the

1 would tike to discuss several issues relating to the socio-economic portion
of the Draft Programmatic Environmental Impact Statement.

The Gannett Fleming’s document “Final Case Studies Repott on
Demographic Changes Related to Mountaintop Mining Operations” offers

some interesting conclusions which relate to many economies which may be

country has been progressing thru a transitional period in that types of
employment are shifting from heavy manufacturing and mining to a service
based economy. Similar conclusions that Gannett Fleming makes, could be 10-1-5
reached in many areas of the United States over the past twenty years when
Census Tracts or small communities are considered individually. Long gone
are the days that most miners work in the same town or census traci as the
niine they are employed. Stop and think, do I live in the same census tract
that T work or even the same town. In addition, the improvement of
teansportation systems in southern West Virginia allows miners to live
whercever they want and travel to the mine. This study only includes the
economic impacts in the adjacent area, whereas today’s modern mine has a

much greater affect geographically than in the past.
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Several other issues also must be looked at-in different light when you view
what was happening during the time frame outlined by the stu&y.

1. The population of West Virginia is declining. It is no surprise that the
six communities are also declining,

2. The United States population has been for several years changing
from an industrial based economy to a service oriented economy.
During the time of this: work, we saw many of our high paying
industrial jobs go off shore. 'We have seen and continue o see a coal
production shift from Central Appalachid to the Powder River Basin
in Wyoming. - As we discuss this issue today, we are seeing more of
our market share being provided ountside of the United States.

3. As'our conntry changes from industrial to service, we ate seeing many
of our fine employees being left behind. West Virginia has
traditionally been a heavy industry state which included at its heart the
production of glass, steel, chemicals; timbering and mining. - West
Virginia has been impacted negatively more than other areas which
have a more diversified economy. Many of our industries and mines
have closed.

4, The average age of a West Virginian has increased over the past

several years much guicker than the rest of the country, West

10-1-5

Virginia average population is currently the oldest in the country. In
addition, state wide we dre losing school age population. Very few
areas in West Virginia are gaining population and the 14 county area
is no different..

Overall, Gapnett Fleming did a fair job describing what was transpiring

inthe six small communities. If they would have looked at West

_ Virginia, as a whole, or even some other areas of the United States which

are in transition, they would have found the same trends. In fact, this
stiudy could have been transferable to many areas in transition duting the
same period. But in today’s society you can not draw 2 valid economic |
or social conclusion on such a small area as 100 home community or a
census tract, (lobal conditions have an affect on all economies and must
be taken into accotnt.

One of the ways to change many of the problems discussed in Gannett
Fleming’s study would be to develop usable sites for development and
growth of the area. We must-have rules that allow us to-develop post
mine land use sites to provide diversification in southern West Virginia
to help create stability and growth,

We believe that a modified Alternative 111 offers that capability.

Thank you for taking time to listen to my presentation,

10-1-2
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John Spahr, Virginia Society of Ornithology and August Bird Club

John R. Snider

Arch Coal, Inc,

10 Kenton Drive

Charleston, West Virginia 25311

"Spahy MO, John!

«JIgpahr@hugustable To: R3 Mountaintop#ErA
d.con> S

Subject: Please stop this habitat destructioo.
12/22/2003 11:54
M

December 30, 2003

John Porren

U.S. EPA (3EA30), 1650 Arch Street
Philadelpbia, PA 19103
mountaintop.rigepa.gav

Dear #r. Forren,

We write on bpehalf of the undersigned groups, representing wmillions of
Americane, concerning the Draft Prograwmatic Envirvonmental Impsct
Statement

on Mountain Top Mining/valley Fill {MTM/VF} in the Appalachian region
of

the

eastern United States. We are extremely troubled over the harmful
impacts

that mountaintop/valley £ill mining has had and could continue to have
on a

wide array of aguatic and terrestrial organisms. In addition to the
direct

affects of habitat loss and degradation at mine sites and areas
immediately

adjacent, the drastic slteration of large landforms over such an
extensgive

region could wery well have negative and long-lasting effects on
ecosysten

processes at considerable distances from the areag wore dirently
disturbed.

These concerng are not adequately addressed in the drafv BIS.  However,
despite our seriocus concerns regarding the potential for disrupting
ecological processes and biodiversity in genersl, these comnents ave
specifically dirscted to isgues regarding migratory birds. The impacts
to

forest-agsociated bird species of congervation concern alsc are not
adequately or propérly addregsed in this draft RIS,

I. The DEIS Ignores the High Priority Assigned through Congreéss by
wildalife
Agencies to the Conservation of Mature Forest Bird Species.

The figures from the draft EIS on cumulative impacts of mining activity
in

7-3-2
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the study ares puggest a massive and permanent impict on the entiva
Auite of

Partners in Flight priority mature forest birds within the BIS. study
ares

te.g., Carulean Warbley, Louisiana Waterthrush, Worm-eating Warbler,
Kentusky Warbler, Wood Thrush, Yellow-throated Virveo, Aoadian
Flycatcher)

due to & projecred loss of over 380,080 acrss (145,822 hectares) of
high-gquality forast £o mining in the next ten yesars. This is in
addition

o

that sgme amount having baen 1ost in the previoug ten vyears. All of
these

bird species srs also classifised as Birds of Conservation Concern by
the

.

S. Fish and Wildlife Service (USFWS 2002) within the Appslachian Bird
Congervation Regiomn, which overlaps the area vonsidered in the draft
£18.

This list. is mandated by Congress under 1988 amendments to the Fish and
wildlife Conpervation Act and denctey gpecies that witheut addivichal
conservation actions are likely to become candidates for listing under
the

Endangered Speciss Act. We cOnsider this leval of habitat lods to
constitute

a sigaificant negative impsct for these high priority mature forsat
birds,

and especially for the Cerulean Warbler, the forest species of highest
goncern in thig area.  We are ghruck by the failors of the draft EI8 ro
addreas rhis extremely important and significant environmental impact.

while we don’'t have reliable estimates of the densities of most of
these

priority species in the region; we do have them for Uerulesn Warblers.
Thie

is the forest-breéeding bird dpecies we are most Concerned with becauss
it

has suffered drestic populstion declines over the last several decades
anid

the core of its breading range <oincides very closely with the EIS
study

area (Figure 1). This specied hag been petitioned for 1isting under the
Sndangered Species Act and ig also on:the USFWS' Natvional List of
Birds

of

Conservaticn Concern (USFRG 20402} .

11. The DEIS Ignores available Scientifi¢ Para Showing Highey Bird
Densities and Higher Potential Losses from Mining Impacts.

Pevent resgearch by Dra. Weakland and wWood (2002} at Weet Vigginia
University

found the average density of Cerulean Warblers territories in intact
forast

near mined areas in West Virginia was 0 .46 pairs/Hectare (ha) . Aseusing
each

rerritory provides hablfat for a - pair of birds, this equates to 0.92

7-3-2
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individusls/ha, With the projected lose of wver 149,528 he ro future
mining

in the next ten years, this will result in - a logs of 137,834 Cerulesn
Warblérg in the néxt deécade. Dr. Charles Nicholson (TVA. 2002) reporued
a

gomewhat higher average density of 0.64 pairs of Cervlean Warblees par
ha at

hig gtudy sites within the draft BIS study dres in eastern Tennsggse.
If

Iiig

dengity estinate 18 more reépregéntative of the density Over the study
arga,

chen ever more carvleans would have bean impscted in the last decade
and

the -
same: number would be impacted in the next. Either estimate rapresents
an

unacceptable 1588.

Partners in Flight (PIF), a science-based initiative dedicaved to . the
conservation of 1andbirds in the western hemisphere, estinmates the
global

population of Cerulean Warblers, based on relative abundsance estimates
derived from 19%0s Breeding Bird Survey data, o be roughly 580,000
individuals with B0¥ of the populaticn breeding in the Appslachian
ragion

which encompasses the study. area (Rich év al. 2004}, Applying similar
methods, BBRS survey data indicate that the aversge bresding dengity of
Carulean Warblers across the Northern Cumberiand Platesu physicgraphic
area

during the 19908 was 0065 paivsfacre (Rich et al, 2004 Appendix B,
Rosenberg and Blancher in press). These numberg indicate that roughly
9%

of

the world’'s ceruleans were lost 48 a result of wining permibted during
the

1952 to 2002 period and another 9% will be lost between 2003 and 2012
should

the level of mining the dfaft BIS projects in the next decade come to
fruition, In addition, we fear that in a region where Cerulean Warblers
pregently oocur in such high densities, the breeding habitat could
already

be saturated and the individuals displaced by mines wouldn't't be able
to -

find new areas of high-gualiry bresding habitat té colonize. Tf this ds
the

case; the reproductive potential of those pairs also will be
compran eed

ang

the ability of the population to recuver will be reduued as a result.
It is important to note that thése estimates of Cerulean Warbler
population

Ioes subatantially underestimate the actual impict of mountaintop
mining

on

thig species. By definition, mountaintop mining removes forest habitar
on

8-2-5
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mountain- and ridge tops. Cerulean Warblers prefer ridgetops within
large B

blocks of mature forest (Weakland and Wood 2002) In addition, Drs.
Weakland

and wood (2002) found significantly reduced densities ©f breeding
Cerulean

Warblars in forest fragmented by mining and in forest adjacent to mine
edges. We find it disturbing and unafceéptable that Dr. Weakland and Dr.
Wl 's research was not included in the draft EI§ document when we know
that

it was made available o those who were involved in its development .

111 The DEIS Pails to Address Technology Changes that will Alter
Projections of Future Forest Loss

We believe that the draft EIS projection that ap additional 3.4% of
forest

will be lost between 2002 and 2012 may significantly underestimate the
impact of mining on hardwond forests. Not only do these figures fail to
include an estimate of the cumulative loss of cove forests from valley
£:11

oparstiong, they alse do not take into consideration the anticipated
increase in future demand for Appalachian coal due to the plamned
congtyuction of flue gas desulfurization gnits {scrubbers) at exieting
ceal-fired generating plants in the study area (TVA 2802). For example,
the

drafr EIS projects that Tennessee will issue permits causing the loss
of

%,.1584 acres of forest in 2003 through 2012, when over &,000 acres of
surface

mining permite have already been approved betwesn December 2002 and
Getobar

2003 {8iddell 2003).

IV. The DEIS Fails to Identify and Analyze Effective Mitigation
Megasures to
Reduce Bird Losses

The ofily mitigation offersd in the drafr BIS for the destruction of
large

areas of biclogically diverse hardwood forest habitat by mining
operations

ig a suggestion that the denudesd areas could be reforested after
operations

cease. While recent research indicates that some forest cosmunities may
be

reestablished on reclsimed mine sites (Holl et-al. 2001), the drafr RIS
conceédes that initiatives to improve the establishment of forests on
reclaimed mine sites have only recently begun and "that it would be
premature to attempt to evaluvate the success of these efforts at this
timen.

In addition, the draft ETS states that "as post-mined sites will likely
lack

the reguirewents of slope, aspect and soil moisture needed for
cove-hardwodd

foresr communitiss, it is unlikely that these particular commupnities
can

8-2-5
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be

re-established through reclamation”. It will take many decades before
thess

experimental forests maturs sufficiently to assess whether they will
provide

guitable breedinyg habitat for Cerulean Warblersg or any othar intericr
forest-bresding birds of concern. Even if reforestation wis determined
to be

the preferred mitigavion for Carylsan Warbler habitat loss, the
development

of reforestation BMPs (Action 13} would be woluntary and a2 state or
federal

legiglative change (Action 14) £ould take yearg. The suggestion that
reforestation is a panacea to mitigate the negative effects of wmining
on

interior forest habitat within the foreseeable future is therefore
wraty

and

mislesding. Furthermore, we find it extremely inappropriate that the
drafy

EIS suggests that a mining company could be cffered an economice
incentive,

through the sale of carbon credits, for planting trees to replace the
forest

that they. themgelves destroyed during mining activities.

We alsgo find it inappropriate to consider replacing forest habitat with
grassland habirat for “rare” eastern grassland species €ven though
thege

species have declined drsmatically as a group in recent decades. Their
recowery and hablitat regtoration efforts should be targeted towards
ecosystems and landscapes where they occurred higtorically, not on
eagtern

mountaintops, where grasgland habitat was rare, and currently supports
high

quality forest habitaus.

Y. . The DRIE Faile to Identify and Analyze Reasonable Alternatives to
RAvoid
Bird Losses

We find the draft BIS' failure to provide an alternative proposal that
would

provide betrer regulation of mountain rop mining to protect the
enviromsent

unacceptable and inappropriste. We believe that taken together, these
two

major flawe are fatal and reguiré the re-issvance of the draft EIS.
These

fatal flaws mean the draft EIS fails o comply with NEPA. The draft
EIS

needs to be cured by an EIS that appropriately addresses both the
CONCErnsg

over priority bird species mentioned herein znd that offers a solid
envirormentally sound alternative,

7-3-3
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The U.8. Figh and Wildlife Servica's Septembsr 2002 (USFWS 9/20/02)

e

clearly supports cur conglusion that the draft £I8 is fatally flawed.
The

FW8 warned in the memo that publication of the draft EIS as written,
"will

further damage the credibility of the agencies involved." That
inter-agency

mems cites the proposed sotions offering "only meager environmental
benefits" and criticizes the draft BIS because it did not consider any
optiong that would actually limit the area mined and the streams buried
by

valley fille. "There is no difference between [the alternatives],* the
Fish

and Wildlife officials said. “The reader is lefr wondering what genuine
actions, if any, the agencies are actually proposing." The draft EIS
erronecusly only offers alternatives that would gtreamline the
permitting

process for approval of new mountaintop-removal permits. The

alternatives,

including the preferred alternative, offer no envirvonmental protections
and

the lack of any such environmentally sound optionsg destroys the NEPA
EIg

process.,

The PWS memo argued for *ar least one alternative to restrict, or
otherwise

congirain, wmost valley fills to ephemeral stream reaches...As we have
stated

repaatedly, it is the service's position that the three 'action!
alternatives, as currently written, cannot be interpreted as ensuring
any

improved envivonmental protection ... let alone protection that can be
quantified or even estimated in advance."

VI. Because the DEIS 1s Fatally Defective, It SBhould Be Revised and
Retsgued for Public Comment and Permit Issuance Should Cezse.

We do not find that the three "action® alternatives offered would
improve

environuental protection in any measurable way. We propose that a
moratorium

be placed on new mountaintop mining permits until a new draft EIS is
written

o provide for the avoidance of key Cerulean Warbler habitat and
significant

envirpnmental protection for the kuisiana Waterthrush, Worm-esting
Warbler,

Kentucky Warbler, Weod Thrush, Yellow-throated Vireo, Acadian
Flycatcher

and

ather PIF priority species and FWE Birds of Conservation Concern. This
moratorium should continue until a finsl BIS is adopted with an
environmentally acceptable alternative.

We balieve that NEPA reguires such a moratorium as the environmental

42

impacts

are so great and the fsderal govarnment bas failed to complete an I8
B

required, even after 5 years have passed singe litigation was initially
filed on thig isgue, Battlement of the litigation was to result 'in an

EIS

angd better measures to protect the environment. The draft EIS clearly ‘1 :2
indicates vhat this is not occourring. Alss, the Clean Water Act

dictates

individual perwmits should be reguired for such major actions and thus,
the
current use of nationwide permits is illegal.

We conclude that mining is a short-term bemefit to local gronomies and
oRaE
the coal is sxtracted, the industry will lsave the region. However, if

. 11-7-2
scenic vistas and natural heritage of the area are pregerved, an

economy

buoyed by recreation and tourism would provide added valug for

generaticns

o come .

We appreciate the opportunity to comment on thig Draft Bavironmental
mpact
Btatement .

Respactfully Submitted,

John Spahr, M.D.

Vice President, Virginia Scoiety of Ornithology
Vice Presgident, Augusta Bird Club

wRaynesboro, VA
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